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N UNUSUALLY clear example of the role which democratic 
A processes can play in the framing of legislation is presented by 
the history of the law controlling atomic energy within the 

United States." Several unique factors combined to deprive the legislator 
of his comfortable patterns for reaching policy decisions. He was not deal- 
ing with a recast of conventional controversy, a labor versus management 
or debt reduction versus public spending issue, on which his attitudes had 
long been fixed, his speeches ready at tongue, the public reception and 
opposition tactics already known. He could not judge by the people lined 
up on one or the other side, for traditional alignments were criss-crossed. 
Even commercial special interest groups were largely silent. In short, for 
most senators and many representatives, atomic energy legislation re- 
quired an almost pure exercise of judgment. The very same factors also 
operated to induce a surprisingly wide expression of opinion by the public. 

The response of the Congress to this unparalleled necessity for original 
judgment was not one of imaginative suggestion. Rather, the reaction 
of many legislators was to escape the entire problem, one senator openly 
expressing a wish to dump all atomic energy knowledge into the ocean.’ 
Most, however, felt lost in a morass of technology, an attitude which 
appeared to survive the educational hearings. Hence the debates both in 
and out of Congress all too often exhibited a stubborn tendency to pose 
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choices in terms of conventional opposites which bore little relation to the 
issues bejng decided. 

The factors responsible for this atypical legislative history can be 
grouped roughly as follows: 

1) The Atomic Bomb. The military and political significance of the 
A-bomb and the political, social, and economic significance of its civilian 
counterpart, atomic energy, were problems enough; but they were almost 
eclipsed by the engulfing emotions of fear and awe which then surrounded 
the subject. The compelling demand for international control was an ad- 
ditional element with a very practical relation to domestic legislation. 
Each of these factors constituted unique legislative considerations. And 
the element of fear was not confined to problems bred by the bomb from 
which it had sprung; rather it diffused through the entire legislative at- 
mosphere in the illogical fashion of a primitive emotion. 

2) The Newness of the Problem. Multiplying the problems raised by 
the special incidents of atomic energy was the total absence of any con- 
venient framework into which the legislative problem could be fitted. The 
door was open for all manner of entrants into the legislative contest. 
Fortunately, the universal interest in the subject opened publicity avenues 
to a degree rarely available to private citizens seeking to make their 
positions and reasons known. 

3) The Political Activity of the Scientists. Into the idea vacuum cre- 
ated by the fear, the stupendous prophecies of atomic energy uses, and the 
unfamiliarity of the problems presented marched an array of political 
unknowns, the scientists. These Men Who Made the Bomb personified the 
factors which had unsettled the legislators. They were awesome creatures 
indeed to have built the bomb, men of limitless capacity to have harnessed 
such a colossal new source of energy, and men almost from a different 
planet, politically speaking. Before the bomb, physical scientists had al- 
most uniformly been silent on public affairs, apparently preferring the 
precision and predictability of natural forces to the inexact conflicts and 
compromises of the social world. Yet here they were, mostly young, 
forceful, and hopeful men and women dealing with old and tired legisla- 
tors of few ideals, earnest and sure of their subject in contrast to Congres- 
sional fear and uncertainty. Matching their energy and capacity to the 
opportunity, the scientists soon became a major factor in the formulation 
of atomic energy legislation. 

4) The Postwar Attitude toward the Armed Forces. In the wake of 
victory our armed forces enjoyed a prestige and political strength in 
Congress then unprecedented in American history. In those quarters, at 
least, the capacity of the military to control atomic energy in peacetime 
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was demonstrated beyond doubt by their victory in the war. At the same 
time most veterans, particularly enlisted men, had developed an opposite 
attitude toward supervisors—the “brass hats’’—at least so far as non- 
military activities were concerned. The general public exhibited attitudes 
in the full range between these two; but perhaps the larger portion was 
more readily affected by stories of specific abuses than by the generality 
of victory. The result may be ungrateful, even illogical; but there can be 
no disputing the popularity of Mauldin and similar cartoonists. 

Each of these factors contributed to make the Congress and the execu- 
tive branch more susceptible to the wishes of the public than is usually 
the case.. The result was a law unprecedented in scope, in technique and in 
constructive potentialities. That the ultimate enactment was of such a 
high standard is a tribute to our means of communication and our human 
resources—in other words, to our democratic system. This victory was 
made possible by articulate public opinion; yet the same freedom of ex- 
pression in the hands of less well-meaning individuals and legislators came 
uncomfortably close to defeating the will of the overwhelming majority, 
as the following history indicates. 


I, EARLY DEVELOPMENTS: THE MAY-JOHNSON BILL 


Until August 5, 1945, when the first atomic bomb was dropped on Hiro- 
shima, neither Congress nor the public knew that an instrument of such 
vast destructive possibilities was even contemplated. Only the scientists, 
the military leadership of the Manhattan Project, and the very highest 
echelon of the Administration knew oi the work and of its almost limitless 
consequences should a bomb be successfully produced. Thus, the secrecy 
surrounding the project gave these two groups, the scientists and the 
military, an enormous head start over the rest of the country (and the 
world) in anticipating the problems created by the release of atomic 
energy and in developing techniques for meeting these problems, 

As early as 1943 the scientists began writing and circulating papers 
covering such topics as the destructive capacity of the bomb, possible na- 
tional and international political consequences of its use, and possible 
peacetime uses of atomic energy. Accounts are available elsewhere of the 
psychological conflicts which many scientists underwent in trying to live 
with the knowledge that their goal was the production of a weapon en- 
dangering civilization itself. By the end of 1944, however, they had 
settled upon the need for quick dissemination throughout the world of the 
few basic facts which would permit an unprepared public to understand 
the new problems presented by atomic energy. In February 1945 the 
formation of an organization of atomic scientists was considered but 
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security rules of course precluded action at the time. Finally, the pre- 
liminary work of the scientists was gathered together by the Committee on 
Social and Political Implications, headed by Professor James Franck; 
this work was incorporated into a special report sent to Secretary of War 
Stimson on June 11, 1945. 

Meanwhile the military leadership had also become active. Shortly 
after President Roosevelt’s death, President Truman was first informed of 
the atomic project. In May 1945, with the latter’s approval, Secretary 
Stimson set up the Interim Committee to advise the President on the use 
of the bomb and to recommend legislation that would insure the most 
advantageous use of this new discovery.‘ The legislative assignment, how- 
ever, was kept a tight secret.5 Both the scientists and the Interim Com- 
mittee considered at length the best way to use the bomb, an effort 
which culminated in its actual use at Hiroshima and Nagasaki.‘ 

Despite contrary assurances from the War Department, no adequate in- 
formational measures had been prepared to enable the public to form an 
intelligent understanding of the significance of the atomic bomb. First 
reports about the bomb created mental chaos; the few carefully prepared 
articles were no match for the fanciful speculations put forth by writers, 
broadcasters, and speakers all over the country. The scientists attempted 
to fill the information void, but without preparation, without experience 
in the workings of our mass communications system, and without ade- 
quate resources or freedom to reach the bulk of the people before mis- 
leading, even harmful, first impressions had been formed. Indeed, it is hard 
to conceive how any system short of mass censorship during distribution 
of prepared material could possibly have transmitted the story of the 
atomic bomb without creating the very first impressions which have since 
caused so much harm—the notion of “secrets”’; the confident expectation 
of a defense against the bomb; and the assumption that other nations will 
be incapable of atomic warfare for almost a generation. 


THE MAY-JOHNSON BILL 


During these months legislation was being drafted under the super- 
vision of the Interim Committee, behind locked doors and subject to 

3 For many illuminating details, see Simpson, Scientists in Washington, 39 Univ. Chi. 
Magazine 3 (Nov., 1946). 


4 See Hearings before House Committee on Military Affairs on H.R. 4280, 79th Cong. 1st 
Sess., at 4 (1945). 


5 Various scientists were told no legislation was yet being contemplated. 


*See Stimson, The Decision To Use the Atomic Bomb, Harper’s Magazine 103 (Feb., 
1947). f 
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severe security precautions, by General Royall, then Special Assistant to 
the Undersecretary of War, and William L. Marbury, a well-known pri- 
vate attorney. There is some indication that this secrecy was continued 
even after Hiroshima; hence the scientists were caught unawares when 
President Truman sent a special message to Congress on October 3, fol- 
lowed the same day by introduction of the Interim Committee bill in the 
House by Representative May and in the Senate by Senator Johnson— 
the May-Johnson bill. There can be no question that the bill reached 
Congress in unorthodox fashion, since it was not cleared through the 
Bureau of the Budget, or by the bureau with other departments and 
agencies as is customary. 

The May-Johnson bill’ was widely denounced as a drive for military 
control of atomic energy in time of peace, though the bill was sponsored 
expressly for the purpose of substituting civilian control for War Depart- 
ment supervision. The accusation derives not from explicit grant of au- 
thority to the military but from a series of provisions which readily lent 
themselves to military domination. A brief chart illustrates the point: 


MAY-JOHNSON PROVISIONS AND 
OMISSIONS 


MILITARY EMPHASIS 
1. Administration: Full-time Adminis- 


1. Administration: Commission serves trator and Deputy would easily 


part-time; Administrator and Deputy 
Administrator full-time. Adminis- 
trator directly vested with powers 
paralleling those of Commission. 
Administrator and Deputy may be 
members of armed forces. 


2. Basic Policies: Stated only in terms of 


military uses. No provision for de- 
velopment of peacetime uses, for 
encouragement of non-military re- 
search through grants and declassi- 
fication, etc. Essentially, all policy 
decisions were merely shifted from 
Congress to the agency with no guides 
in the Act. 


dominate part-time Commission where 
Commission could not even control 
Administrator by refusal to delegate 
powers. Unique statutory provisions 
permitting military appointments and 
expressly creating a Deputy led to 
charges that deal was for Army Ad- 
ministrator and Navy Deputy,* hence 
military control. 


. Basic Policies: Omission of reference 


to peacetime uses and of provisions 
designed to foster such research and 
development coupled with leaving 
basic policy to military administration 
supported inference of military em- 
phasis in program. 


"HR. 4280, 79th Cong. 1st Sess. (1945); see testimony of Secretary of War Patterson, 
io. before Special Senate Committee on Atomic Energy, 79th Cong. 2d Sess., at 389 
I 


* The bill expressly provided that the Administrator was to keep the Deputy Adminis- 
trator fully informed at all times. The presence of this unusual and ordinarily 
provision in a carefully-drafted bill was widely explained as founded on traditional inter- 
service suspicion and hostility; hence the inference that the Deputy was to be a Navy man 


Army kept the Administrator post. Indeed, General Groves’ kittenish testimony 
Senate Committee tended to confirm this view. 
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3- Powers: Agency given sweeping powers 
in extgemely general terms over pri- 
vate activities, but could also permit 
unlimited private activity. Power of 
dismissal of scientists anywhere in 
field from private or public jobs was 
absolute. 

4. Research and Secrecy: Research per- 
mitted only under license. Broad 
power to keep data classified. Com- 
partmentalization permitted. Dismis- 
sal power (mentioned above). 
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3. Powers: Because of Manhattan Proj- 
ect activities, creation of private rights 
which might hamper international 
control was anticipated. Dismissal 
power abuses were freely predicted 
and similar activities in past were 
blamed for postwar exodus of scien- 
tists from Project. 

. Research and Secrecy: Military con- 
trol suspected of licensing only activi- 
ties of direct military value. Continua- 
tion of excessive secrecy and com- 


partmentalization charged. Dismissal 
power and other controls expected to 
scare off scientists. 

The May-Johnson bill was detained at the presiding officer’s table in 
the Senate because of a jurisdictional dispute; in the House, however, it 
moved smoothly and efficiently into the guiding hands of Andrew Jackson 
May, chairman of the military affiairs committee. While the Senate 
wrangled over referral to the foreign affairs, military affairs, or a proposed 
new atomic energy committee, Mr. May opened and closed public hear- 
ings on October 9, 1945, and rushed executive committee sessions designed 
to report the bill out promptly. 


OPPOSITION DEVELOPS 

From the standpoint of the May-Johnson bill’s backers such haste was 
well advised. No sooner was the bill introduced than there rose from 
atomic scientists throughout the nation an avalanche of outraged criticism 
that could only have been spontaneous and deeply felt. During the 
operations of the Manhattan Project in wartime, there had gradually de- 
veloped a cleavage between most of the scientists and their military 
supervisors.’ Without here repeating the many incidents which explain 
the unenthusiastic attitude of most scientists toward military supervision, 
it may be sufficient to cite the conclusion of one of the key men in the 
Project that the military “delayed the bomb by 18 months.’”® 

Local organizations of scientists had been formed at each of the princi- 
pal sites shortly after Hiroshima. Educational efforts directed toward 

* This division occurred as well between the handful of administrator-scientists in key 
positions and their brethren in the various laboratories operated by the Project. The former 
group became increasingly divorced from the work and problems of the working scientists and 


more under the influence of the military leaders. At the war’s end they had long since ceased 
to represent the viewpoint of most scientists. 


*° See testimony of Prof. Leo Szilard, Hearings before Special Senate Committee on Atomic 
Energy, 79th Cong. rst Sess., at 294 (1945). 
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helping the public attain an intelligent understanding of the physical facts 
of atomic energy and some of their political, social and economic conse- 
quences were under way when the May-Johnson bill suddenly appeared on 
the scene. Immediately, a major share of the scientists’ energies was 
thrown into a fight for more careful consideration of the bill. Led by such 
outstanding men as Drs. Condon, Szilard, and Urey, they descended upon 
Washington insisting that a single day’s hearings limited to favorable 
witnesses was a shocking abuse of legislative discretion in dealing with 
such a momentous and largely uncomprehended subject. When their re- 
quest for further hearing was initially refused, they met informally with 
a large caucus of congressmen, then used the hearings of a Senate sub- 
committee considering science legislation as a sounding board for airing 
the defects of the May-Johnson bill. Simultaneously, they were calling on 
prominent private citizens, editors and publishers, on leading figures in the 
Administration, and on influential senators and representatives. Their 
efforts so moved Mr. May that he reopened hearings—for a single day. A 
few witnesses testified against the bill, a few more for the bill, and the 
committee resumed executive sessions, with General Royall in daily at- 
tendance. The bill was reported out with a few amendments, only one of 
consequence, on November 5. Two Democrats filed dissenting views; nine 
Republicans voted solidly against government control. 

Fortunately for the scientists not all officials in a position to affect the 
legislation had the stolid single-mindedness of Mr. May. In late October 
the President began to have misgivings about some aspects of the bill. 
Indeed, his approval had been given in reliance upon the endorsements of 
the War Department and the few scientific leaders who served on or with 
the Interim Committee. He had no notion that scientists would have any 
serious objection to the proposed law. His concern was echoed by men 
then occupying key posts under him, such as Budget Director Smith, 
Secretary Ickes, and Secretary Wallace. In the House of Representatives, 
Helen Douglas and others had voiced their apprehension so that Speaker 
Rayburn was of no mind to let the May-Johnson bill come to the floor un- 
til the air had cleared. Newspapers, magazines, and broadcasters through- 
out the country were charging that the bill was being railroaded through 
without giving the public a chance to form an opinion on the issues. 


THE SENATE SPECIAL COMMITTEE 
Meanwhile the Senate continued in its disagreement as to committee 


jurisdiction over atomic energy legislation. The logjam was broken in late 
October when, after a regular session between the President and Demo- 
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cratic legislative leaders, the Senate voted to establish a Special Committee 
on Atorffic Energy." Following custom, though not without opposition, 
the sponsor of the resolution creating the committee became its chairman 
—freshman Senator Brien McMahon. As if to make sure that McMahon 
was kept in his place, the other ten positions on the committee were 
awarded to Senator Connally, chairman of the Foreign Affairs Committee, 
Senator Vandenberg, ranking Republican on the same committee, Sena- 
tor Johnson, sponsor of the May-Johnson bill and ranking Democrat on 
the Military Affairs Committee, such conservative stalwarts as Senators 
Tydings, Byrd, Millikin, Russell, and Austin, and freshmen Senators 
Hickenlooper and (ex-Admiral) Hart. 

The legislative strategy soon emerged. The House bill was to be kept off 
the floor until the new Senate committee had had an opportunity to 
study the entire field of atomic energy and to prepare alternative legisla- 
tion. The heat was off; there was time for the scientists, the public, and 
the government to settle down to the more difficult task of developing 
constructive suggestions for the content of atomic energy legislation. 

The President’s concern over the reception accorded the May-Johnson 
bill has already been mentioned. Even as he was conferring with legisla- 
tive leaders, his principal assistant, John W. Snyder, then Director of the 
Office of War Mobilization and Reconversion (OWMR), came to him with 
an analysis of the defects of the May-Johnson bill and a preliminary out- 
line of the requirements of a good bill. These suggestions were developed 
after extensive discussion with the high-ranking scientists” who were lead- 
ing the opposition to the May-Johnson bill and were prepared by James R. 
Newman, head of OWMR’s science division, with the author’s assistance. 
The President was so impressed with these suggestions that he forthwith 
designated OWMR to act for the Administration in connection with 
atomic energy legislation. Mr. Newman was shortly appointed special 
counsel to the Senate Special Committee on Atomic Energy, and Dr. Con- 
don, by then the new Director of the National Bureau of Standards, was 
named Scientific Advisor to the committee. 

Through November and most of December the Senate committee 
busied itself with the task of learning about the physics, production and 
potential uses of atomic energy and the military significance of the atomic 
bomb. Since an examination of the criticisms of the May-Johnson bill had 

* 91 Cong. Rec. 9898 (Oct. 22, 1945). 


™ The scientists reached general agreement on objections to the May-Johnson bill and 
ingredients of an alternative bill at a conference sponsored by the University of Chicago and 
held at Rye, N.Y., in late October. See Simpson, Scientists in Washington, 39 Univ. Chi. 
Magazine 3, 4 (Nov., 1946). f 
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shown that modification by amendment was not feasible because of the 
many basic changes needed, the drafting of an alternative bill was begun 
by Mr. Newman and the author" under the joint guidance of Senator 
McMahon and the Administration, and in consultation with the scientists 
and other agencies of the government. The draft was completed as the 
general hearings of the Senate committee were nearing conclusion and 
was introduced by Senator McMahon just before the Christmas recess. 
The Committee agreed to consider specific legislation when it resumed 
hearings in January, using the McMahon bill, the May-Johnson bill, and 
a bill submitted by Senator Ball as the bases of discussion. 


II. A BILL EMERGES FROM THE SENATE COMMITTEE 


Even as the press was daily reporting the testimony of expert witnesses 
filling in the general facts about atomic energy and as the McMahon bill 
was quietly being drafted, the protagonists in the May-Johnson bill con- 
troversy were preparing to do battle in the new arena—the Senate Special 
Committee on Atomic Energy. 

The isolated site organizations of scientists were consolidated into a 
single Federation of Atomic Scientists. A simple word change substituting 
“American” for “ Atomic”’ sufficed to cover the inclusion of other scientific 
groups not strictly in the atomic energy field. A small office with a lone 
secretary was opened in Washington, accessible only by ascent of some 
four flights of steps. Many of the nation-wide civic, labor, and religious 
groups banded together to form the National Committee on Atomic Infor- 
mation, devoted solely to the educational task of disseminating the basic 
physical and political facts about atomic energy,’ the Committee sharing 
the Federation’s lofty perch. The scientists themselves, unable to afford 
paid representatives in the nation’s capital, inaugurated a relay system 
whereby a member from each site took a two-week leave of absence, spent 
it in Washington, and returned only to be replaced by an associate for a 
similar two-week period. In Washington they worked till all hours of the 
night, meeting with members of all three branches of the government and 
influential organizations and individuals, writing speeches and articles, 
and learning as best they could the political ins and outs in the seat of 
government."s For the most part they avoided political bias. Perhaps their 
rare combination of a non-partisan attitude and an unflagging devotion to 


3 Valuable contributions to the drafting were made by Prof. Thomas I. Emerson of Yale 
Law School, then the author’s supervisor, and Prof. Edward H. Levi of the University of 
Chicago Law School. 


“4 See, for example, their widely distributed bulletin, ‘Atomic Information.” 
% See Simpson, Scientists in Washington, 39 Univ. Chi. Magazine 3 (Nov., 1946). 
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a goal of no conceivable personal benefit explains some of the readiness of 
politi€al leaders to listen to them. The organizations which had joined in 
creating the Atomic Information Service merged their legislative activities 
into the Emergency Conference for the Civilian Control of Atomic Energy 
sparked by the tireless Rachel Bell. And, to complete the girding for 
battle, groups of prominent individuals nationally and locally were 
formed into Emergency Committees for the Civilian Control of Atomic 
Energy. The national committee roster included, among others, Bishop 
Oxnam, Beardsley Ruml, William Donovan, Palmer Hoyt, Arthur White- 
side, Percival Brundage, Donald Nelson, Cass Canfield, Harry Emerson 
Fosdick, Sumner Welles, and John Hay Whitney. 

Across the ideological gulf the proponents of military control were not 
napping. Working quietly, mostly through service officers, they brought 
their wartime prestige and their hard-earned knowledge of the workings of 
Congress to bear on the more responsive members of both houses. Even a 
character assassination here and there was not beneath then. Theirs was 
a double strategy; preferred was the passage of a bill firmly establishing 
military control in peacetime, but the alternative of no legislation was al- 
most equivalent since the military would have remained in control. 

Thus the lines were forming for the more difficult open contest in the 
Senate with each development exposed to the eyes of the public, unlike 
the quick trick tried in the House. 


THE McMAHON BILL 


The McMahon bill’s provisions focused the issues awaiting decision. 
Its key sections are summarized in the following chart: 
1) Administration: 

a. 5-man full time commission. 

b. 4 Division Directors appointed by the President. 

c. No exemption permitting military officers to serve while on active duty. 

2) Basic Policies: 

a. “Improving the public welfare, increasing the standard of living, strengthening 
free competition among private enterprises so far as practicable, and cementing 
world peace.” 

b. Specific provisions for encouraging research, insuring public availability of 
peacetime uses, and leaving basic decisions to Congress when practical applica- 
tions are ready. 

3) Powers: 

a, Government monopoly of production of fissionable material (the explosive ia 
the bomb) and of the material itself. 

b. Control through licensing of source materials, of production and utilization equip- 
ment, and of research with dangerous quantities. 
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c. Control of the issuance of production patents and of the availability of utiliza- 
tion patents. 


d. Powers explicit and tailored to specific objectives. 
4) Research and Secrecy: 


a. Freedom for research with non-dangerous quantities; assurance of fair distribu- 
tion of essential research materials; minimum controls over non-dangerous by- 
product materials. 

b. Basic scientific information unrestricted. Related technical information subject 
to classification, but clear policy of dissemination to aid research unless foreign 
policy considerations overbalance. Enforcement through Espionage Act. 

c. Express protection of scientific employees against unfair administrative dismissal. 

The Senate committee spent four weeks hearing witnesses testifying 
exclusively with respect to legislation for the domestic control of atomic 
energy. In the course of these hearings the President sent a special letter 
to Senator McMahon outlining the Administration’s views on the princi- 
pal ingredients of desirable atomic energy legislation. With a minor excep- 
tion, his recommendations paralleled the McMahon bill, thus bringing 
into the open his change of heart on the May-Johnson bill. 

The hearings concluded, the Committee embarked upon a schedule of 
executive sessions almost unprecedented in legislative annals. For six 
weeks practically the full membership of the Committee met in almost 
daily session, combing over the legislative proposals before them. The 
Committee’s first response to the weight of favorable testimony on the 
McMahon bill came when, after a preliminary skirmish, it voted to use 
the bill as a working guide. Section by section, the Committee went 
through the bill three separate times, emerging with a true group product, 
a bill which, while still bearing a resemblance to the original McMahon 
bill, nevertheless contained changes in almost every line. Several sections 
were completely re-written, others substantially overhauled, a few settled 
by more or less artful compromise. The result was a superior piece of legis- 
lation, a testimonial to the latent capacities of free discussion. True, a few 
provisions are subject to pointed criticism, but rarely has a legislative 
body making its own decisions emerged with a bill reflecting as high a 
caliber of statesmanship as did the Senate Special Committee in reporting 
out its modified form of S. 1717. 


THE COMMITTEE PRODUCT 


A full analysis of the Committee’s changes would not here be appropri- 
ate. Some of its evident improvements were: 1) the creation of the post of 
General Manager, to be appointed by the President and to service the 
Commission in supervising the four Divisions and other organizational 
units; 2) the revision of the patents section to provide explicitly that cer- 
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tain inventions were not patentable and to make the availability of utiliza- 
tion patents discretionary rather than automatic; and 3) the addition of a 
section expressly providing that international agreements were to super- 
sede any inconsistent provision of the domestic control law. 

Two other provisions, however, received the bulk of the Committee’s 
attention and supplied the fuel for the major controversies within and 
without the Senate unit. These were the sections dealing first, with the 
relation between the military departments and civilian Atomic Energy 
Commission and second, with the determination of appropriate secrecy 
measures. Though the questions were logically distinct, they were the 
beaches upon which the civilian and military control proponents engaged; 
and while the black sand of one issue was distinguishable from the white 
sand of the other, the heat of the conflict fused them into a single mass of 
deep disagreement on the special capacity of the military to preserve the 
national security. 

From the time of the President’s first offhand statements about pre- 
serving our monopoly of the “secrets” of the atomic bomb, the majority of 
the public, as shown by public opinion polls, accepted the simple notion 
of “‘secrets,” perhaps subconsciously hoping that preserving these “se- 
crets” would protect us against all danger of atomic warfare. Though later 
polls showed that most people accepted the intellectual proposition that 
we could not retain our monopoly, nevertheless their emotional depend- 
ence on the concept of “‘secrets’”’ was probably not seriously affected by 
the logical inconsistency of such a position. 

In this respect members of Congress followed the public pattern. From 
the early questioning of witnesses on the general subject of atomic energy, 
there was no question but that the law would contain some provision to 
preserve the “‘secrets.” Indeed, an early propaganda coup was scored 
when the words “security” and “secrecy” became interchangeable in this 
field. Hence, from the outset, few scientists publicly advocated a policy of 
complete declassification, although many were apprehensive of the evils 
that had been and could continue to be committed in the name of secrecy. 

Assuming, then, that secrecy was not only desirable but vitally linked 
up with our national security, it was not surprising that one of the prin- 
cipal foci in the civilian versus military control dispute became: “Who 
could better keep the secrets?” Disclosure of the Canadian espionage story 
in December and ensuing months, succeeded by dark hints from J. Parnell 
Thomas of the Un-American Activities Committee that secrets were leak- 
ing to other nations from Oak Ridge, were not calculated to let the public 
forget the issue. Curiously, these stories were urged as proving military 
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control alone could preserve the secrets even though Oak Ridge was still 
under military control. 

Meeting the issue on the same level, the scientists responded with two 
arguments: first, that only a scientist could know a “‘secret” from a para- 
graph of jargon; and second, in many instances War Department secrecy 
rules had hampered the development of the bomb. Indeed on one occasion 
it appeared that a whole laboratory might have exploded if one group had 
not illicitly transmitted information unknown to the group in the en- 
dangered lab. 

Though the public debate proceeded largely on this level, a few mem- 
bers of the Senate committee had realized that secrecy did not depend on 
the color of the Commission’s coats. More serious to them was Secretary 
Patterson’s objection to the original McMahon bill, that it contained in- 
adequate provision for participation in atomic energy control and de- 
velopment by the regular military departments. Their first plan was to 
give to the Army Chief of Staff a veto power over acts of the civilian Com- 
mission. This “‘compromise” was discarded when the then Chief of Staff, 
General Eisenhower, showed no great enthusiasm for the power. Next, 
they developed the so-called “‘ Vandenberg amendment.” This proposed to 
create a Military Liaison Committee consisting of representatives of the 
War and Navy Departments with power to advise and consult with the 
Commission on all matters #¢ deemed to affect security, to know of all 
matters within the Commission and, where it felt any action or proposed 
action was “inimical to the common defense and security,” to appeal the 
question to the President whose decision would be final. Senator Mc- 
Mahon opposed the amendment, urging instead a compromise as to 
membership on the Commission. Put to a vote, he was defeated 6 to 1, 
four committee members being absent. His request for postponement of 
consideration until the full committee was present was granted, the vote 
then becoming 10 to 1. 

Disclosure of the amendment was the signal for a direct offensive by the 
scientists, the conference of organizations, the emergency committee of 
prominent individuals, and the many friends of civilian control in the 
communications fields and elsewhere. This time the public relations ad- 
vantage rested with their side. The substance of the amendment was pro- 
posed by several other senators; Vandenberg’s principal contribution was 
his suggestion of the final wording. Because it was dubbed the “Vanden- 
berg amendment,” however, instead of some other shorthand reference, 
the amendment’s fate almost as a matter of senatorial courtesy came to 
rest with Vandenberg. This was most desirable because he was more re- 
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sponsive to public opinion than some of the other sponsors and it was an 
electiop year for him—he could not then know that the November 1946 
election was to be a Republican landslide. While the clamor against the 
amendment steadily mounted (including some influential protests from 
Vandenberg’s home town), the Administration also became concerned. 
For one thing the proposed amendment by-passed the Secretaries of War 
and Navy, a result not exactly palatable to them. Shortly, Vandenberg 
himself indicated a willingness to accept modification. The solution lay in 
the familiar lawyer’s legerdemain of accomplishing fundamental changes 
in meaning while altering as few words as possible.” By limiting the scope 
of the Liaison Committee’s functions to military applications and by re- 
storing regular channels within the military departments, the amended 
amendment ceased to create an autonomous and powerful military com- 
mittee and replaced it with an orderly liaison within traditional military 
department jurisdiction and channels. Vandenberg’s acceptance of the 
changes was readily approved by the Senate committee. 

Just as the military control debate merged into the secrecy question, so 
the fight over the Vandenberg amendment affected the committee’s atti- 
tude when it reached the section dealing with control of information. 
There, for the first time, Vandenberg, Hickenlooper, and others sought 
advice from leading scientists in close touch with the scientists’ organiza- 
tions and made a determined effort to produce a section which would pre- 
serve the maximum secrecy consistent with dissemination of enough data 
not to hamper research.*’ In this instance the basic problems confronting 

6 The original and final drafts, with the deleted original in parentheses and the final addi- 
tions in italics, follow: 

(b) ‘‘There shall be a Military Liaison Committee consisting of representatives of the De- 
partments of War and Navy, detailed or assigned thereto, without additional compensation, 
by the (President) Secretaries of War and Navy in such number as (he) they may determine. 
The Commission shall advise and consult with the Committee on all atomic energy matters 
which the Committee deems to relate to (the common defense and security) military applica- 
tions, including the development, manufacture, use and storage of bombs from fissionable material, 
the allocation of fissionable material for military research, and the control of information relating 
to the manufacture or utilisation of atomic weapons. (The Committee shall have full opportunity 
to acquaint itself with all matters before the Commission.) The Commission shall keep the 
Committee fully informed of all such matters before it, and the Committee shall keep the 
Commission fully informed of all atomic energy activities of the War and Navy Departments. 
The Committee shall have authority to make written recommendations to the Commission 
on matters relating to military applications from time to time as it may deem appropriate. If 
the Committee at any time concludes that any action, proposed action, or failure to act 
of the Commission on such matters is (inimical to the common defense and security) adverse 
to the responsibilities of the Departments of War or Navy derived from the Constitution, laws and 
treaties, the Committee may refer such action, proposed action or failure to act to the Secre- 
taries of War or Navy. If either Secretary concurs he may refer the matter to the President whose 
decision shall be final.” 


t Exception may be taken to including data relating to the production of power as of 
primary military significance, but on this Sen. Vandenberg was adamant. 





A LAW IS PASSED—THE ATOMIC ENERGY ACT OF 1946 813 


the scientists flowed from the Espionage Act which the committee not 
unexpectedly was unwilling to touch.” The final section, while indulging 
Senator Austin’s penchant for inserting the phrase ‘to assure the common 
defense and security,” provided explicitly that the Commission should 
weigh against the policy of security through secrecy first, the importance 
of freedom of communication in assuring the progress of research and 
second, the desirability of eliminating restrictions when adequate interna- 
tional controls were established. 

With these and lesser modifications, the Senate committee unanimous- 
ly approved their bill on April 19, 1946. Unanimity in a committee of such 
conservative composition on a bill authorizing unprecedented government 
controls was no minor or accidental achievement, as the ensuing history 
indicates. After an agonizing delay, the reasons for which have never be- 
come clear, Senator McMahon seized the opportunity on a peaceful Satur- 
day afternoon to bring the committee bill up for consideration on the 
Senate floor. The Senate approved the bill unanimously on that day, June 
1, 1946. 


a? eSeERR RBA 


Ill. FINAL PASSAGE 


The jubilance of the proponents of civilian control over Senate approval 
soon faded as they analyzed the membership of the House Military Affairs 
Committee, to which the bill was then referred. Of this 27-member commit- 
tee, 9 of the Republicans had already gone on record as opposed to govern- 
ment control in voting against the May-Johnson bill. Chairman May, 
whose “‘own”’ bill had been stopped by advocates of the measure now rest- 
ing on his desk, was hardly likely to press for prompt action in perhaps 
the last month of the legislative session. A half-dozen of the Democrats 
had consistently sided with May on pro-military measures. Then, with 
ironic timeliness, invitations to witness the gigantic atomic demonstrations 
at Bikini drew off a number of committee members, one of these being 
Representative Holifield who almost alone had fought the May-Johnson 
bill in committee. 

After a week’s delay Chairman May announced public hearings would 
be held. Two witnesses were invited—Secretary of War Patterson and 
Assistant Navy Secretary Kenney. Examination of these witnesses by 
committee members demonstrated beyond doubt the committee’s pre- 
occupation with the military use of atomic energy and their unquestioning 
assumption that only the military departments were qualified to act in the 
interests of national security. This testimony concluded, the House unit 


**Sen. Austin insisted that amendments to the oe 40 Stat. 217 (1917), 50 
U.S.C.A. § 31 (1940), were an extremely complex problem that previous committees sane hed 
unsuccessfully attempted. 
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embarked upon section-by-section consideration of S. 1717 in executive 
session? 

The amendment pattern was soon apparent. Chairman May supported 
three militarizing amendments, one to permit military men to serve in 
any position, another requiring at least one member of the Commission to 
be from the armed forces, and a third requiring the Director of Military 
Applications to be a military officer. These revisions approved, he then 
fought off a host of disabling amendments proposed by the dissident Re- 
publican members, allowing only an occasional one to slip into the bill. 

By the end of June, though the amendment process was substantially 
finished, the bill encountered such parliamentary obstacles that its 
chances of stillbirth rose alarmingly. House rules designate a majority of 
the committee’s roster as a quorum and require a quorum for formal ac- 
tion if the point is raised. Several members of the committee were off to 
Bikini, others were ill or out of town, leaving it within the power of eight 
or nine members acting in concert to prevent a quorum. The same Re- 
publican group then followed the practice of coming to meetings, counting 
noses, and, if a quorum were present, taking turns leaving the committee 
room. This process continued for several days despite powerful objec- 
tions from the public,’® from the Administration, and from the Speaker 
of the House. Whether these pressures were enough to have ultimately 
been successful is purely speculative, because at this point fortune inter- 
vened from another quarter. The Senate committee investigating the 
national defense program chose this moment to release its first tentative 
stories on the May-Garsson munitions undertakings. Though Chairman 
May did not then appear to be much involved, he must have had some 
foreboding of what was to follow, because almost immediately thereafter 
he forced the bill out of committee with that uncanny strength which 
committee chairmen so often display. 

This was July 10. The scene shifted to the Rules Committee, where 
J. Parnell Thomas” sought openly to kill the bill on the ground that con- 
tinued control by the War Department was essential to the nation’s safety, 
urging the conclusion of his Un-American Activities Committee that 
secrets were leaking to other nations from Oak Ridge. His contention was 

** The Emergency Committee for the Civilian Control of Atomic Energy published two 
full-page ads in the Washington Post in this period. Their emphasis, as was that of the bill’s 
proponents in the House, was upon the eminence of the men supporting the Senate bill— 
the Senate Committee, Eisenhower, Baruch et al. Judging from the attention given these 


advertisements in later floor debate, they evoked a response which more than justified their 
expense. 


/ 
2° Rep. Thomas was a member of both the Military Affairs and the Un-American Activities 
Committees. 
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being supported by some War Department quarters even then, as appears 
from two concurrent incidents. The Oak Ridge security officer stated over 
the telephone that the Thomas Committee was inaccurate in quoting 
him as saying “the peace and security of the United States is definitely in 
danger.” Yet he was somehow unable to obtain clearance to reduce his 
denial to writing for submission to Congress. Furthermore, as has only 
recently been revealed, a “high officer in the Manhattan Project”’ sent a 
special message to Thomas about this time urging him to order the FBI 
file on the Senate committee’s scientific adviser (Dr. Condon) because 
some indications of disloyalty might be obtained from it. Thomas’ effort 
failed and by July 16, under Chairman Sabath’s guidance, the Rules 
Committee had approved by a narrow margin a rule permitting prompt 
consideration of the bill on the floor of the House. 

The Administration in working for the passage of the Senate bill was 
now faced with a difficult tactical situation. In floor debate a bill is always 
managed by the chairman of the committee from which it emanates—here 
Mr. May. Opposition time is controlled by the ranking minority member 
—in this case Dewey Short, who was completely against the bill. Con- 
fronted with these obstacles, the Administration depended on Ewing 
Thomason, next ranking Democrat on the committee, who was personally 
convinced of the wisdom of the Senate bill. From the outset Thomason set 
his sights on one goal—House passage of some bill under the number 
§. 1717, regardless of content or amendments, just so that a bill would go 
into a conference committee of both houses. Valiantly, he fought against 
efforts to cripple the legislation: amendments establishing the death 
penalty for violation of secrecy restrictions; requiring FBI approval of the 
“character and associations” of all employees and contractors; and re- 
placing patent controls with provisions permitting private patent rights 
regardless of secrecy requirements. Each of these he lost, but in the final 
test, a motion to recommit the bill to committee, he won by a scant 
50 out of 342 votes, and the bill moved into conference. 

The House conferees were Democrats May, Thomason, and Durham 
and Republicans Clason and Thomas. Senate conferees were Democrats 
McMahon, Johnson, and Russell and Republicans Vandenberg and 
Millikin. In conference the members of each house vote as a unit; hence 
the vote of the Senate members cannot overrule the House members or 
vice versa. The problems in the conference committee were twofold: 
1) To what extent would the Senate members now “give in’ to House 
amendments which more closely fitted their normal conservatism? 2) 
Could a civilian control bill secure the approval of the House delegation 
if May voted with the Republicans? 
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In conference committee the Senate delegation soon displayed an im- 
presgive unanimity in both substance and tactic. In general, all minor 
House amendments not inconsistent with the structure of the bill were 
accepted with few modifications. Two basic issues remained—the role of 
the military and the patents section. Here, the strength of inner conviction 
flowing from full consideration and careful decision demonstrated itself. 
The Senate delegation sustained their own decisions on these points by 
sheer force of superior knowledge and genuine belief. 

Of the two, the patents questions afforded the greater likelihood of de- 
parture from the Senate bill. The American Bar Association, the National 
Association of Manufacturers, a number of Hearst papers, and a National 
Patent Council had unloosed a violent attack on the Senate patents ac- 
tion after the bill had passed the Senate. The chairman of the House 
Patents Committee had taken the floor to denounce the Senate proposal 
as the end of the American patent system. A former Assistant Commis- 
sioner of Patents, whose current employment by RCA was not revealed 
by the record, had testified that the Senate provision was modeled after 
the Russian system. Against a background of Congressional unwilling- 
ness to modify the patent system over many years,” the intensity of the 
attack was indeed likely to occasion some or many concessions from the 
Senate delegation. 

To the particular credit of Senator Millikin, a self-designated conserva- 
tive, the Senate version emerged untouched. After a careful study of the 
objections raised in the House, he concluded that the Senate section alone 
could both preserve the secrecy sought by other sections of the bill and 
serve the public interest in a field developed entirely at taxpayers’ ex- 
pense. After hearing his one-and-a-half-hour speech on the subject in the 
conference committee, the Senate delegation voted unanimously to re- 
substitute the Senate patents section and May voted with the Democrats 
to give the House conferees’ concurrence by a 3 to 2 vote. 

The military amendments presented a different problem because here 
May’s sympathies were clearly with the House Republicans. In this area, 
Senator Vandenberg bore the brunt of persuasion. Upholding his revised 
military liaison committee amendment as a fair adjustment of the civilian 
versus military control issue, he dominated the conference committee dis- 
cussions. He conceded the requirement that the Director of the Military 
Applications Division be an active officer, and strove to eliminate both 

= Despite a succession of similar recommendations from presidential commissions and legis- 
lative committees, the Senate provision contained almost the first limitations in the last hun- 
dred years on patentable inventions and on the freedom of petentess in granting or denying 
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the requirement that at least one member of the commission also be an 
officer and the clause exempting all commission posts from the 1870 pro- 
hibition against military officers in civilian positions. At this point, May 
was suddenly afflicted with a severe heart attack. His condition not only 
prevented his testifying before the Senate committee investigating his 
transactions with the Garssons; it kept him as well from the crucial sessions 
of the conference committee. In a story-book scene and with a voice im- 
plying he was on his death-bed, May finally whispered his acceptance of 
Vandenberg’s proposal. The conference bill was complete, though J. 
Parnell Thomas in an unusual move refused to sign the report. 

Back again on the floor of the House in the closing days of the session, 
the conference bill drew the same violent opposition which had met the 
House committee report. Thomas spoke angrily; Patents Chairman 
Latham denounced the conference bill; others sprang up to attack the bill 
as dangerous and socialistic. In last-minute desperation the opposition 
even spread the rumor on the floor of the House that steel was now fission- 
able; hence the steel industry would be nationalized under the bill. The 
break came when Clason, the other dissenting House conferee, announced 
his decision to vote for the bill. In a few moments the conference report 
was approved by voice vote in the House. Approved by the Senate the 
same afternoon, it was sent to the President for signature. On August r, 
the Atomic Energy Act of 1946 became law.” 


CONCLUSION 

This review of the history of one of the more significant laws of our time 
permits a few deductions not peculiar to this legislation. Like all laws re- 
ceiving wide public consideration, the Atomic Energy Act in its history 
illustrates 1) the tendency toward oversimplification of the issues with 
resultant confusion and concealment of the value judgments actually 
involved; 2) the effect which the nature of the issue and organized efforts 
can have upon alignments for and against; and 3) the essentially incon- 
clusive nature of all legislation. 


THE ISSUES 

In the public eye the principal decision lay in choosing between military 
and civilian control. To many, this was a simple choice between war and 
peace. To others, advocacy of civilian control was a means of preventing 
“brass hat’”’ abuse of our precious asset, atomic energy. To many sci- 
entists, the issue was posed in related terms: military control meant a 
continuance of arbitrary decisions, uncomprehending bureaucracy, and 

* 60 Stat. 755 (1946), 42 U.S.C.A. § 1801 (Supp., 1946). i 
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an intellectual gap which the military officers showed little interest in 
bridging. To a few historically-minded souls, the issue was one of demo- 
crati¢ tradition—the armed forces with their essentially authoritarian 
training and discipline would not be adequately responsive to the public 
will. 

Across the fence, advocates of War Department control were equally 
reliant upon generalization. To them, military control meant military 
preparedness against the specter of Russian conquest. For those less war- 
minded, it meant the only effective means of keeping military secrets. A 
surprising number reasoned that the military had won the war, theirs 
alone was the job of preserving national security—hence, they should be 
given this vital part of our security program. Still others were merely un- 
willing to try anything new because the whole subject frightened them, so 
they supported continuance of the current method of military ad- 
ministration. 

Underlying each of these attitudes “1s a basic value judgment as to the 
personnel best fitted to run the atomic energy program. Yet the legislative 
issues were not determined by personnel. The May-Johnson exemption 
from the 1870 prohibition of military appointments was merely permis- 
sive; even without this clause, retired or resigned military officers were 
eligible if the President appointed them.*? Not until the Vandenberg 
amendment and the House committee revisions were proposed was there 
a direct question as to the role of military personnel. 

Rather, the real “control” question involved decisions as to both the 
amount and direction of the discretion to be given to those in control and 
the genuineness of the administrative structure, regardless of who might 
ultimately be appointed. Was it wiser to give sweeping power with al- 
most absolute discretion to the administering body or to determine initial 
policy as to research, production, peacetime uses, secrecy, etc., and refine 
the grants of power to match these decisions? What types of exclusive 
public ownership, what safeguards for private research, what emphasis 
upon peacetime uses should the law specifically establish? Would responsi- 
bility be effectively lodged in a large part-time commission with outside 
interests working through a full-time administrator with independent 
powers? Or would responsibility better match authority in a small full- 
time commission working through an administrator whose role was pri- 
marily executory? These were the “control” issues. Yet no special political 
astuteness is needed to realize how drab and colorless these questions 
would have appeared in public debate. No wonder both sides sought sup- 


3 This is not tq say that the debate in these terms wouJd not have had some effect on the 
President’s exercise of his appointive power. 
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port within the framework of the simpler symbols of military versus 
civilian control.*4 

The patents issue presented a slightly different case history. Here, op- 
ponents of the Senate’s patent clause posed the question in traditional 
private enterprise versus socialism terms. They lost, not because their 
antagonists advocated socialism, but because they had studied the real 
issues and made a judgment on the substance of the problem. Perhaps this 
directness was possible only because of the smallness of the audience (the 
conference committee) and because it came in the midst of a drive for 
completion of the legislation before the session ended. In any event, the 
patents question never attained wide public discussion; hence, no simple 
symbols were needed. 


THE ALIGNMENTS 


Political parties have long ceased to be the sole mechanism for organ- 
ized expression on public issues between elections, if indeed they ever 
were. Private organizations in bewildering variety supply forums for de- 
bate on public questions, take positions, and seek simultaneously to in- 
fluence and represent the thinking of their members. Business, trade, and 
farm groups; labor, religious, and civic groups; social, book, and family 
clubs—all are more or less responsive on matters of public policy. 


Over a period of years the more politically active organizations have de- 
veloped fairly clear policy stands; on a host of conventional controversies 
their positions can readily be anticipated. Sometimes these positions are 
described as “liberal” or “conservative”; and repeated organizational 
alignments have tended to give the groupings themselves liberal or con- 
servative labels. 

Mere novelty of an issue is not alone sufficient to break down these 
habits of alignment, as responses to many of the New Deal innovations 
demonstrated. The atomic energy controversy, however, supplied proof 
that established groupings may be redistributed. The issue itself was of 
course a major factor; but the issue alone would not have broken the mo- 
mentum if many individuals, scientists and others, had not actively 
worked toward this objective. The results were roughly as follows: 

1) Organizations such as the Veterans of Foreign Wars, the Farm 
Bureau, and the General Federation of Women’s Clubs joined the League 

*4 In a very real sense the debate in oversimplified terms contributed to the content of the 
final bill. Most of the bill’s policy conclusions on freedom of research, emphasis on develop- 
ment of peacetime uses, use of traditional methods to preserve secrecy, protection of the 
public interest in non-military benefits, and leeway for international control followed from 


arguments invoked in favor of civilian control. The simplicity of the issue made 
public discussion possible; the discussion itself shaped the actual legislative decisions. 
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of Women Voters and the Congress of Industrial Organization in sup- 
porting civilian control; 

2) The National Association of Manufacturers, the American Bar As- 
sociation, and similar property-emphasis groups were largely silent until 
after the Senate had approved its committee’s bill; and 

3) A few large corporations worked actively but quietly with the un- 
authorized military spokesmen who lobbied for military control. 


THE EFFECT OF LEGISLATION 

A law at best establishes general propositions which influence but do 
not determine the effect it will have. Congress sets the boundaries and the 
direction ; the executive and judicial branches supply the specific content. 
Where the law has received extensive consideration and has involved 
many drafting changes, the legislative history imposes more specific 
limitations on executive or judicial action. Conversely, where issues have 
been disposed of by compromise, the usual inherent ambiguity increases 
the discretion of the other branches.” Finally, whatever the wording and 
history of the law, its current administration inevitably reflects both the 
current attitude and the closeness of scrutiny by the Congress—there are 
always appropriations, term expirations and reappointments, and even 
the possibility of direct amendment, although such action is rarely 
necessary. 

To date, the Atomic Energy Act has lived a typical life. The public sup- 
port for civilian control resulted in the appointment of higher-caliber 
civilians than almost any other selection made by the President. But when 
“civilian control’”’ meant Lilienthal, many new Congressional supporters 
were won over to military control. 

These new converts together with the original diehards have conducted 
a never-ending campaign for restoration of military control. Their cam- 
paign has been nourished by the apparent failure of negotiations for 
international control and by the increased emphasis upon preparation for 
war. It matters little to them that under the present Act the civilian com- 
mission has been uniformly credited with doing a more efficient secrecy 
job than the Manhattan Project had done, or that the Act contains ade- 
quate provisions for control of atomic weapons by the President and the 
armed forces. 

The work of the commission, while difficult to evaluate because of re- 
strictions on available information, seems generally to reflect the conflict 

% See Levi, The Law-Making Process (unpublished memorandum, University of — 


Law School, 1946) for an interesting paper on the nature of legislation, with particular refer- 
ence to the atomic energy situation as it appeared in May 1946. 
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between the military emphasis of the present Congress and the longer- 
range emphasis of the Congress which enacted the law. The result has 
been a kind of schizophrenic performance, with a definite swing to mili- 
tary emphasis despite the victory for “civilian control.”’ From the outset 
the Military Liaison Committee seems to have played an important role 
in the work of the commission. Thus, the compromise provision has per- 
mitted the pendulum to swing way over toward military control in a 
period of war hysteria. The compromise secrecy section has not only re- 
sulted in great timidity in declassification to the detriment of research, but 
it has enabled the Commission to follow undemocratic practices in so- 
called “loyalty procedures,” thus driving away many young and able sci- 
entists. Despite the Act’s emphasis on spreading business participation in 
the field, the bulk of atomic energy research, production activities, and in- 
formation rest in the hands of a few corporations. Finally, the split per- 
sonality has had its effect on the Commission itself. Research plans seem 
to progress slowly, in large measure from unwillingness to revise inherited 
plans to meet scientific possibilities. Close questions tend to be avoided or 
evaded, and decisions are often hard to pry out of the group. 

On the other hand the caliber and civilian nature of the appointments 
have had some clear dividends. The Commission is actively distributing 
harmless isotopes not only here but abroad, thereby vastly contributing 
to fundamental medical and industrial research throughout the world. 
Commission members are carrying on an extensive educational job to 
familiarize the public with the facts of atomic energy so you and I may 
form our own conclusions instead of relying blindly on “experts.” Given a 
change in the international situation and a revision of Congressional atti- 
tude, the same Commission would undoubtedly produce the kind of a 
program sought by the advocates of civilian control. 

These comments are not intended as either an appraisal or a criticism 
of the Commission but rather as an illustration of the incomplete nature 
of the statute standing alone. While negotiations for international control 
have reached a standstill, it has not been because of belligerently keeping 
atomic energy under military control. If some scientists are dissatisfied 
with present administration of the law, it has not been because of ironclad 
restrictions written into the statute. If advocates of military preparedness 
want the full military value of atomic weapons, the law permits and 
indeed is presently being applied to assure that result. In short, the virtues 
of the law lie in the boundaries and directions it establishes; it seems to 
meet a military emergency even as the bill’s advocates hoped it would 
meet the challenge of development of peacetime uses. 





THE PATENT PROVISIONS OF THE 
ATOMIC ENERGY ACT 


CasPEr W. Ooms* 


I have said, Mr. President, that it is a challenging subject. It is compli- 
cated. Atomic energy can make or destroy America. So, I should like to 
speak for a few moments about the result of the committee’s endeavors 
and about the bill as it finally shapes up before us. . . . 


I tried to emphasize to the Senate when I started that the Committee be- 
came convinced that this subject wrote its own rules. It writes them out of 
the sheer necessity that is inherent in this tremendous force. . . .* 


NE of the astonishing contemporary political phenomena is the 
() paucity of patent legislation. With Congress sitting almost un- 
interruptedly from the beginning to the end of the year, with 
criticism or suggestions for reform of the patent system recurring in almost 
every economic treatise that appears,’ and with patents remaining one of 
the most heavily litigated subjects in the federal courts, there is compar- 
atively little patent legislation enacted, and little more reaching the stage 
of committee report in Congress. 

There are doubtless many reasons for this. The subject of patents is 
considered complex and difficult. Patent reform has little vote-getting 
appeal. Many of the patent reforms proposed are excessive in their pur- 
pose, and accordingly many of the bills drawn to effect them receive no 
extensive support. These considerations lead to congressional restraint. 
The inability of any substantial group of interested advocates of patent 
reform, whether they be lawyers, manufacturers, or merely interested 
citizens, to agree upon any proposed patent legislation, prevents the for- 
mulation of an active program with the broad base of support necessary 
to sustain congressional interest. And finally, there is always a lobby. 

* Member of the Illinois bar, former United States Commissioner of Patents, and member 


of the Patent Advisory Panel Atomic Energy Commission. The views herein expressed are the 
personal views of the author and do not pretend to express any official opinions or policy. 


* Senator McMahon, presenting S. 1717 to the United States Senate, 92 Cong. Rec. 6082, 
6086 (June 1, 1946). 


* Simons, Economic Policy for a Free Society 101, 248-49 (1948); Bush, Endless Horizons 
151-69 (1946); 1 Lyon, Watkins, and Abramson, Government and Economic Life 132-5! 
(1939); Bliven and Mezerik, What the Informed Citizen Needs to Know 91-103, 124-39 
ores) oe By Vote of the People 329-34 (1946); eee United States Patent Law 

ystem (1931 
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In this respect the year 1946 was little different from previous years. 
Nevertheless, in that year the most sweeping patent legislation ever en- 
acted in this country was drafted and approved, almost within the short 
period of six months. The lobby was there. The active disagreement upon 
program was more vocal than ever. The political aspects of patent reform 
were as unpromising as ever. Everything was sufficiently normal to indi- 
cate that the proposed patent reforms would suffer customary neglect ex- 
cept that the patent legislation was merely an incident to the Atomic 
Energy Act. There could be no apathy about that. Only the urgency of 
atomic energy legislation carried the patent legislation with it. 

The patent provisions of the Act as approved are the same as those re- 
ported to the Senate by its Committee. In the House of Representatives 
the proposed Act was amended and the Senate patent provisions displaced 
with a wholly different section.’ In conference the substitution was re- 
versed and the original language drafted by the Senate Committee 
retained.‘ 

The novelties presented by the patent provisions of the Atomic Energy 
Act may be considered in five categories: 1) creation of fields in which 
patents are revoked and future patents prohibited; 2) abolition of patent 
rights with respect to inventions used in the conduct of research; 3) com- 
pulsory licensing of patents “affected with the public interest”; 4) pur- 
chase or condemnation of inventions and patents; and 5) administrative 
innovations with respect to patents. 


CREATION OF FIELDS IN WHICH PATENTS ARE REVOKED 
AND FUTURE PATENTS PROHIBITED 

The most sweeping patent provisions in the Atomic Energy Act are 
those dealing with the elimination from the field of patentable invention 
of all inventions “useful solely in the production of fissionable material 
or in the utilization of fissionable material or atomic energy for a military 
weapon.”’ The Act not only forbids the issuance of patents for inventions 
of this character, and the acquisition of rights under any patents to the 
extent that the inventions covered by the patents are “‘used in the pro- 
duction of fissionable material or in the utilization of fissionable material 
or atomic energy for a military weapon,” but revokes all issued patents 
and patent rights within the prohibited fields, and provides for the pay- 
ment of just compensation therefor. 

The statute thus introduced an exception to the enumerated classes of 

392 Cong. Rec. 9611 (July 19, 1946). 

‘Ibid., at 10156-57 (July 25, 1946). 

560 Stat. 768 (1946), 42 U.S.C.A. § 1811(a)(z) (Supp., 1947). 
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patentable subject matter in the Patent Act, there defined as ‘any new 
and useful art, machine, manufacture, or composition of matter, or any 
newand useful improvements thereof.’* That enumeration had remained 
in identical terminology since the Act of 1793.’ Design patents had been 
provided for in 1842,' and patents for certain asexually reproduced plants 
in 1930.° 

The categories of patentable subject matter thus long recognized in the 
United States patent laws, while embracing the majority of industrially 
applicable inventions, nevertheless leave vast areas of inventive effort be- 
yond the embrace of the law. Patents may not be granted for scientific 
discoveries,’* although recognition of that more fundamental type of con- 
tribution has been advocated almost throughout the world." Even proc- 
essed fruits, such as oranges treated with mold inhibiting solutions, have 
been held to be beyond the statute.’* Similarly excluded are methods of 
doing business,’* printed forms,’‘ and other economically useful con- 
trivances. 

In foreign countries there are other specific exclusions, varying from 
country to country, and including such diverse matters as textile proc- 
esses, systems of labor, secrets of factories, schemes of finance and credit, 
systems of ciphering, methods of teaching, human or animal food, bever- 
ages, pharmaceutical compositions, medicines, chemical products, etc. 

The selection of the subject matter to be included within or excluded 
from the fields in which patents will be granted is merely an expression of 
the contemporary public policy, and expectedly varies with the times and 
local political attitudes. 

The conditions which led to the exclusions expressed in Section 11 (a) 
(1) of the Atomic Energy Act were expressed in the Act, which made it 

* a9 Stat. 692 (1897), as amended, 35 U.S.C.A. § 31 (1940). 

71 Stat. 318, § 1 (1793). 

* 5 Stat. 543, § 3 (1842). 

9 46 Stat. 376 (1930), 35 U.S.C.A. § 40 (1940). 

*° Funk Brothers Seed Co. v. Kalo Inoculant Co., 333 U.S. 127 (1948). 


™ Hamson, Patent Rights for Scientific Discoveries (1930); see Report of the Committee on 

Patents, Copyrights and Trade Marks of the American Association for the Advancement of 
Science (1934). 

™ American Fruit Growers, Inc. v. Brogdex Co., 283 U.S. 1 (1931). 

*3 Hotel Security Checking Co. v. Lorraine Co., 160 Fed. 467 (C.C.A. 2d, 1908). 

apne v. Coe, 99 F. 2d 377 (App. D.C., 1938); In re Sterling, 70 F. 2d g10 (C.C.P.A., 
1934, 

*S Ladas, The International Protection of Industrial Property 221-27 (1930); Vojacek, A 
ae of the Principal National Patent Systems 16-19 (1936); Federico, Patents for New 

Chemical Compounds, 21 J. Pat. Off. Soc. 544 (1939). 
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unlawful for any person to manufacture, produce or refine fissionable 
material, or to own any facilities for that purpose. The Atomic Energy 
Commission, created by the Act, was made owner of all such facilities 
other than those of limited capacity useful in the conduct of research and 
development in the fields of nuclear processes, atomic energy, and the 
utilization of fissionable and radioactive materials. 

The Act had invested the Atomic Energy Commission with all property 
rights in all fissionable materials, whenever produced, and had made pri- 
vate ownership or dealing in such materials unlawful.’ 

In addition the Act had declared it unlawful for any person to manu- 
facture, deal in, or acquire any device using fissionable material or atomic 
energy as a military weapon, except as authorized by the Commission, 
to which had been intrusted the conduct of all experiments, research, and 
development in the military applications of atomic energy in accordance 
with such directions as the President might give the Commission and the 
armed forces." 

The purpose of these provisions, wrought at a time when most nations 
were sincerely concerned with a vigorous attempt to fashion acceptable 
international control of atomic weapons, was obvious. Congress became 
convinced of the need for this exceptional treatment in an extended de- 
bate in which it considered the extraordinary problems which the military 
potentialities of atomic energy created, the indispensability of assurance 
that a weapon of this terrific character would remain under government 
control, the need for responsible administration of the entire field of 
atomic energy, military and industrial, and the necessity for the greatest 
possible secrecy of operations in the field until adequate international 
control had been effected. 

Any such control, to be effective, had to extend throughout the produc- 
tion and utilization of fissionable materials. Any gap in the control would 
cripple the national commitment. Any nation that could not commit its 
entire atomic energy program to the common effort of complete control 
would render effective control impossible. 

What was thus inevitable internationally necessarily carried into the 
domestic economy all the implications that this grant of extensive powers 
to the Commission involved. It meant a corresponding prohibition to the 
community at large of the exercise of traditional property rights within 
the proscribed field. It was a departure from the general principles of 

* 60 Stat. 759 (1946), 42 U.S.C.A. § 1804(a) (b) (c) (Supp., 1947). 

*' 60 Stat. 760, 765 (1946), 42 U.S.C.A. § 1805(a)(2), (3); § 1809(a)(1) (Supp., 1947). 

* 60 Stat. 768 (1946), 42 U.S.C.A. § 1806 (Supp., 1947). 
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property ownership and freedom of conduct without parallel in our 
ry. 

t was inescapable that so drastic a revision of accepted concepts of 
private property in a lively field of technology would leave its impact on 
the relevant features of the patent system. Had Congress never enacted 
the prohibitions with respect to the patenting of inventions in the produc- 
tion of fissionable materials or their utilization in atomic weapons, it 
may be doubted whether the result would have been substantially 
different. 

The patents prohibited and revoked are in the two fields intrusted ex- 
clusively to the Commission: those of 1) production of fissionable mate- 
rials, and 2) their utilization in military weapons. Industrial activity in 
these fields having been proscribed to private business, there remained 
little room for the normal operation of the patent system. Inasmuch as 
the patent is a mere grant of the power to exclude others from the exer- 
cise of the patented invention, there were no “others” upon whom the 
power to exclude could operate. All, patentee and stranger alike, were, by 
the Act, excluded from the exercise of all activities in the proscribed 
fields. Only the Commission could exercise any inventions within the 
fields, and thus only the Commission could feel the restraints which the 
patentee would be empowered, by the patent grant, to impose. The grant- 
ing of patents under such circumstances would constitute not only a 
futile but unnecessarily embarrassing procedure. 

These considerations apply with additional vigor to the prohibition of 
patents upon inventions useful solely in the utilization of fissionable ma- 
terial or atomic energy for military weapons. Not only is there inherently 
complete control in any well ordered government of the manufacture of 
military weapons (not always exercised, it is true) but there are many good 
reasons why the purposes and operations of a patent system frequently 
contradict the essentials of sound military practices. 

One of the objects of a patent system is to induce quick and complete 
disclosure of the novel technique. Frequently—an observation especially 
evident with respect to atomic weapons—the very efficacy of the weapon 
will depend upon its concealment and the maintenance of complete secrecy 
as to its existence and design. Congress has recognized this conflict of 
military needs and patent system objectives by special provisions in the 
patent laws for the delayed prosecution of applications for patents upon 
inventions “important to the armament or defense of the United States” 
and for the imposition by the Commissioner of Patents of prohibitions 


19 29 Stat. 692 (1897), as amended, 35 U.S.C.A. § 37 (1940). 
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against disclosure of the contents of pending applications, and the with- 
holding of the issuance of patents upon inventions where the disclosure 
thereof might be “detrimental to the public safety or defense.’””° 

Several foreign countries meet this difficulty by the creation of “secret 
patents,” a term that inherently announces the frustration of the patent 
system.” 

Many inventions of military weapons are made by members of the 
armed services and owned by the government, but are nevertheless pat- 
ented, for no other reason than to protect the government against the as- 
sertion of claims by subsequent inventors for use of the invention by the 
government. 

The elimination of patent rights to inventions in atomic weapons obvi- 
ates all of these difficulties. The need for secrecy is not hazarded by even 
the limited disclosure necessary to present and prosecute a patent appli- 
cation, the absurdity of the “‘secret patent” is avoided, and the nuisance 
of purely defensive patenting is rendered unnecessary. 

The problem is not without its own difficulties, however. The definition 
of the inventions proscribed must necessarily be arbitrary, and the ter- 
minology employed, in view of our limited experience with the entire art 
of atomic devices, introduces novel questions of interpretation. For ex- 
ample, the Act prohibits patents for inventions “useful solely in the pro- 
duction of fissionable material.” Many of the processes involved in the 
production of fissionable materials are separation processes. A separation 
process inevitably produces at least two materials. If both are useful and 
one is fissionable, is the process within the definition? Conceivably so. 
But suppose the same separation process is equally capable of separating 
several isotopes, of which none is fissionable, and by a mere variation of 
the controls involved can be transformed from the one process which 
meets the definition to one which does not. Obviously by its mere versa- 
tility the invention escapes the prohibition against patenting, but falls 
within the following provision of the statute which disqualifies it 
pro tanto “‘ to the extent that such invention or discovery is used in the pro- 
duction of fissionable material.” 

One difficulty readily intrudes. An inventor applies for a patent on a 
relatively unimportant invention which is within the prohibited area. He 
is not aware that the invention has other innocent uses foreign to the 
definition, and the Patent Office successfully and finally rejects the ap- 
plication. The inventor seeks and secures the statutory award from the 

* 40 Stat. 394 (1917), as amended, 35 U.S.C.A. § 42 (1940). 

" Vojacek, op. cit. supra note 15, at 42. 
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Commission, and the invention is used on a modest scale. Assume that 
subsequently, and more than a year after the invention is used publicly, 
other important uses in unprohibited fields are discovered. No patent can 
be procured because of the year’s use. No provision is found in the statute 
for any adjustment of a difficulty of this kind. 

In addition to the substantive alterations in the patent system achieved 
by the elimination of the specified types of inventions from application of 
the patent laws, the Atomic Energy Act introduced requirements as to 
reporting of inventions, and as to the determination of just compensation 
for the patents wholly or partially revoked by the Act.* These provisions 
are discussed in the final section of this paper. 


ABOLITION OF PATENT RIGHTS WITH RESPECT TO INVEN- 
TIONS USED IN THE CONDUCT OF RESEARCH 

Far more sweeping in compass, although much more limited in effect, 
than the provision abolishing patentability with respect to inventions 
because of their character, is the provision in the Atomic Energy Act de- 
stroying and prohibiting subsequent creation of “any rights with respect 
to any invention or discovery to the extent that such invention or dis- 
covery is used in the conduct of research or development activities in the 
fields specified in section 3.’* Section 3 enumerates the fields of research 
in which the Commission is directed to encourage and insure continuing 
research and development in the following encyclopedic catalog: 

1. nuclear processes; 

2. the theory and production of atomic energy, including processes, materials, and 
devices related to such production; 

3. utilization of fissionable and radioactive materials for medical, biological, health, 
or military purposes; 

4. utilization of fissionable and radioactive materials and processes entailed in the 
production of such materials for all other purposes, including industrial uses; and 

5. the protection of health during research and production activities. 

This comprehensive program leaves few fields of industrial activity un- 
touched. As a result, the impact of the provision exempting inventions 
employed in research from patent dominance may be felt upon patents in 
many fields. Yet the actual effect upon patent rights may be almost neg- 
ligible, for few of the patents involved will be so clearly destined for re- 
search purposes alone that the patent right can be ignored on the assump- 
tion that the manufacture or sale of inventions covered by the patent 
are inevitably destined for use in the exempted field of research. 

For example, a patent upon an invention in cyclotrons might clearly 

™ 60 Stat. 768 (1946), 42 U.S.C.A. § 1811(a)(3), (e) (Supp., 1947). 

*3 60 Stat. 768 (1946), 42 U.S.C.A. § 1811(b) (Supp,, 1947). 

*4 60 Stat. 758 (1946), 42 U.S.C.A. § 1803(a) (Supp., 1947). 
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have no other presently conceivable uses than in research, and the pat- 
entee might therefore be denied any right of enforcement. An invention 
in Geiger counters, on the other hand, clearly has industrial uses apart 
from the field of research and no manufacturer could enter upon the 
manufacture of such, or similar testing devices with any assurance that 
his activity was exempt from the reach of a patent upon the invention. 
As a result, the normal practices of commerce as to licensing would un- 
doubtedly be followed. 

Were the manufacturer a licensee under such a patent, he might raise 
a question as to his obligation to pay royalties upon devices which were 
earmarked at the time of sale for research work. And if the patentee sought 
to license such manufacture and sale and collect royalties on all such de- 
vices, independently of the destined use of the patented device, he might 
run afoul of doctrines announced in recent Supreme Court cases which 
deprive the patentee of his right to sue for infringement where the patent 
is used to collect royalties on devices not dominated by the patent claim.* 

The provision of the Act is drawn sufficiently broadly to exempt from 
patent coverage all equipment used in the identified field of research. 
Thus, where vast buildings are erected and extensive machinery installed 
in plants devoted to nuclear research, everything from the hardware on 
the windows to large electric motors and the buildings themselves would 
be free of patent control. While the research enterprise could avail itself 
of this new freedom and manufacture or procure from unauthorized 
sources all patented materials employed in the project, it is unlikely that 
the opportunity will be sufficiently attractive to induce these aberrations 
from normal commercial practices. While doubtless special equipment re- 
quired to be built for such a project might be given some slight advantage 
by release of patent dominance, and a wider variety of sources would be- 
come available for such equipment, the likelihood is that those sources 
which had done the most advanced work in the field would be both the 
possessors of the patent rights involved and the supplier of such equip- 
ment. 

A conceivable narrower construction of this provision of the statute also 
suggests itself, and that is that the field of immunity is narrowed to the 
actual “‘ conduct of research or development activities,” and that only the 
“use” of the invention in such research is exempt. Inasmuch as the patent 
confers “the exclusive right to make, use, and vend the invention or dis- 
covery”’* the Act may have intended to leave untouched the patentee’s 

* Mercoid Corp. v. Mid-Continent Investment Co., 320 U.S. 661 (1944); Mercoid Corp. 
v. Minneapolis-Honeywell Co., 320 U.S. 680 (1944). 

* 46 Stat. 376 (1930), 35 U.S.C.A. § 40 (1940). 
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exclusive right in making and selling the invention. To the extent that the 
patentee might thus control the availability of patented devices needed 
in research, the freedom for research might in some instances be curtailed 
if the procurement by manufacture or purchase from unauthorized sources 
were subject to the patentee’s control, and the immunity of use might be 
ineffective. If, as appears from the terms of the Act, the purpose of Con- 
gress was to encourage research in these fields untrammeled by the re- 
motest possibility of restraint by patent control, the broader interpreta- 
tion of this provision of the Act must be accepted as the only construc- 
tion that will insure this objective. 

What Congress apparently attempted was the enactment into statu- 
tory law of a vaguely recognized principle expressed in a few patent 
decisions that “‘an experiment with a patented article for the sole purpose 
of gratifying a philosophical taste, or curiosity, or for mere amusement 
{hardly applicable in considering the problems of atomic energy] is not an 
infringement of the right of the patentee.’’*’ This effect could, of course, 
have been accomplished by suitable provisions for restricted compulsory 
licensing, with only the additional administrative burden which that might 
have imposed, except that the Atomic Energy Act clearly manifests a 
purpose to render research and development as free as possible from con- 
trol by the Commission.” 

Although the section of the Act which frees research activities from 
any liability for patent infringement effects an actual revocation of patent 
rights, and pro tanto forbids the procuring in the future of patent rights 
upon any invention so employed, and the Act provides for just compensa- 
tion to the owner of such rights in issued patents, it makes no provision 
for payment of an award of any kind to the inventor whose patent may 
issue in the future for an invention that may be utilized in research. This 
is in contrast to the provisions entitling the owners of inventions in pro- 
duction of fissionable materials and their utilization in atomic weapons, 
discussed above, to an award by the Commission. 


COMPULSORY LICENSING OF PATENTS DECLARED TO BE 
AFFECTED WITH THE PUBLIC INTEREST 
Although the Atomic Energy Act does not use the term “compulsory 
licensing,” it does contain a grant of power to the Commission to effect 
compulsory licensing under patents which the Commission must declare 
#7 Dugan v. Lear Avia, Inc., 55 F. Supp. 223 (N.Y., 1944), 156 F. 2d 29 (C.C.A. 2d, 1946); 


Northill Co. v. Danforth, 51 F. Supp. 928 (Cal., 1942), 142 F. ad 51(1944); 3 Walker, Patents 
§ 450 (Deller’s ed., 1937). 


_ Stat. 758, 759, 764 (1946), 42 U.S.C.A. § 1803(a); § 1804(c)(3), 4(c); § 1807(a) (Supp. 
1947). 
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“to be affected with the public interest if (a) the invention or discovery 
covered by the patent utilizes or is essential in the utilization of fissionable 
material or atomic energy; and (b) the licensing of such invention or dis- 
covery under this subsection is necessary to effectuate the policies and 
purposes of” the Act.”? Thereupon the Commission is automatically li- 
censed to use the invention covered by the declared patent, and any per- 
son licensed by the Atomic Energy Commission under Section 7 of the 
Act to manufacture, produce, or export equipment utilizing fissionable 
material or atomic energy, or to utilize fissionable material, is automati- 
cally licensed to the extent the invention of the declared patent is used by 
the licensee in conducting the activities licensed under Section 7.*° 

The Act prescribes that the owner of the patent shall be entitled to a 
reasonable royalty for any use of the invention licensed in this manner, 
either as agreed upon by the patent owner and licensee or as determined 
by the Commission, forbids injunctive process against the licensee, and 
prescribes the manner in which the royalty fee is to be determined by the 
Commission .* 

This is obviously compulsory licensing, although restricted in form. It 
is to be noted that the declaration that the patent is affected with the 
public interest is conditioned upon the invention’s utilization of fission- 
able material or atomic energy and the need for licensing of the invention 
to effectuate the policies and purposes of the Atomic Energy Act. Only 
the first restriction is substantial, as the Act’s recitals of its policies and 
purposes are extremely comprehensive, declaring that “‘the development 
and utilization of atomic energy shall, so far as practicable, be directed 
toward improving the public welfare, increasing the standard of living, 
strengthening free competition in private enterprise and promoting world 
peace,” and that to effectuate these policies it is the Act’s purpose to 
provide for major programs relating to atomic energy, to assist and foster 
private research and development, to encourage maximum scientific prog- 
ress and dissemination of technical information, and to control the pro- 
duction, ownership, and use of fissionable material for the common defense 
and security, etc. 

The first restriction, however, limiting the power of compulsory licens- 
ing to patents for inventions utilizing or essential to the utilization of fis- 
sionable material or atomic energy practically limits the licensing power 
to unique devices over which the Commission already has full control 

* 60 Stat. 768 (1946), 42 U.S.C.A. § 1811(c)(1) (Supp., 1946). 

+ 60 Stat. 768 (1946), 42 U.S.C.A. § 1811(e)(2) (Supp., 1946). 

* 60 Stat. 768 (1946), 42 U.S.C.A. § 1811(c) (2), (3), and (e), (1), (2), and (3) (Supp., 1946). 
* 6o Stat. 755 (1946), 42 U.S.C.A. 1801 (Supp., 1946). 
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through its licensing power under Section 7. The further restriction in the 
Act, confining the compulsory patent license to those activities authorized 
by’ the license under Section 7, distinctly narrows the scope of licenses 
which are available under the patents to which this section is applicable. 

Within these limitations it is apparent that what was attempted by 
this part of the Act was assurance that no license to utilize fissionable 
materials granted under Section 7, which contains elaborately detailed 
provisions to insure the granting of such licenses on a nonexclusive and 
nondiscriminatory basis, would be nullified by a patent owner who might 
exercise his patent rights on an exclusive and discriminatory basis and 
thus thwart the purposes of Section 7. 

In view of these limitations it is somewhat surprising that this proposal 
for compulsory licensing, restricted as it is, evoked the controversy which 
it did during the debates on the Act. Compulsory licensing in various 
restricted forms is not new to the American patent system. The govern- 
ment, by statute, has confined the remedy against itself or its contractors 
for patent infringement on its behalf to a suit for reasonable compensa- 
tion in the Court of Claims, and has further empowered itself to modify 
the royalty rates provided for in contracts between patentees and their 
licensed contractors who may be supplying the government.** Special 
statutes, such as those creating the Tennessee Valley Authority, have em- 
powered the agency to employ patented inventions subject only to lia- 
bility for “reasonable compensation for such infringement.”*4 The federal 
courts, by refusal of injunction in cases where the public interest renders 
injunctive relief inequitable, or by denying relief where the patent has 
been employed contrary to public policy,** have similarly permitted pat- 
ent infringement without other liability than at most liability for mone- 
tary damages, and thus effected involuntary licensing. More directly, in 
cases where patents have been used in violation of the antitrust laws, the 
courts have included within the decrees specific provisions for the com- 
pulsory licensing of the patents owned by the offending party.*’ 

Throughout these statutes and decisions runs the doctrine that the 
public interest may warrant tempering of the complete power of the pat- 


33 36 Stat. 851 (1910), as amended, 35 U.S.C.A. § 68, 89-96 (1940). 
34 48 Stat. 68 (1933), 16 U.S.C.A. § 831r. (1941). 


ss Nerney v. N.Y., N.H. & H.R. Co., 83 F. 2d 409 (C.C.A. 2d, 1936); City of Milwaukee 
v. Activated Sludge, Inc., 69 F. 2d 577 (C.C.A. 7th, 1934). 


36 Morton Salt Co. v. Suppiger, 314 U.S. 488, 490-91 (1942). 


37 United States v. National Lead Co., 332 U.S. 319 (1947); Hartford-Empire Co. v. 
United States, 323 U.S. 386 (1945); for other cases see 332 U.S. 319, 350 2. 9. 
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ent owner to select his licensees and fix the terms of his licenses, a doctrine 
restated with almost prophetic timeliness in the First Report of the Na- 
tional Patent Planning Commission: 

After a study of the needs in this country and the effects in foreign countries of a 
compulsory licensing system, the Commission has reached the conclusion that it 
would not be advantageous to incorporate such a general system in our patent laws. 
However, the Commission is impressed with the need of a degree of compulsion in 
certain fields, such as national defense, public health, and public safety. While the 
Commission is unaware of any case in which a court has prohibited the use of an in- 
vention covered by a patent when the effect of such prohibition would be injurious 
to national defense, public health or public safety, nevertheless it is felt that the 
statutory laws should be so clarified as to remove any possible doubt on the subject. 

The Commission therefore recommends a statutory provision that in a suit for 
infringement the recovery of a patent owner shall be limited to reasonable compensa- 
tion without prohibiting the use of the patented invention whenever the court finds 
that the particular use of the invention in controversy is necessary to the national 
defense or required by the public health or public safety.** 

It is hardly conceivable that anyone would argue that the operations 
under licenses from the Atomic Energy Commission are not impressed 
with considerations of the national security and defense, or public health 
and safety. All of the licensing by the Commission is compelled by those 
very considerations. Perhaps some of the operations may have only eco- 
nomic implications, but their potentialities in this field are so enormous 
that they may transcend simpler considerations of health and safety.” 

This venture in compulsory licensing will be watched with interest. The 
power to license involuntarily may never be invoked. Its presence in the 
statute may insure completely free negotiation of all the licenses that may 
ever be required. On the other hand, if invoked, it will furnish objective 
data upon an interminable controversy as to the effects of restricted com- 
pulsory licensing upon the incentives attributed to the patent system and 
upon the protection of initial operations within the monopoly of the 
patent. If the effects are adverse, the purposes of the Act to encourage the 
most rapid and extensive development of the nonmilitary potentialities of 
atomic energy, may to this extent be defeated. In any event, the data will 
meet a need that economists and legislators have long recognized. 


PURCHASE OR CONDEMNATION OF INVENTIONS AND PATENTS 
One final power with respect to patents, doubtless inherent in the gov- 
ernment with respect to all property, was intrusted to the Atomic Energy 


“First Report of the National Patent Planning Commission, The American Patent 
System 10-11 (1943). 

*” Hutchins, The Bomb Secret Is Out, 145 American Magazine No. 12, at 24, 134 (Dec., 
1947); Lilienthal, The Atomic Adventure, 119 Colliers No. 18, at 12, 82 (May 3, 1947). 
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Commission. The Commission is authorized to purchase or condemn, sub- 
ject to liability for just compensation, any invention, or patent or patent 
application thereon, useful in the production of fissionable material or in 
the utilization of fissionable material or atomic energy for a military 
weapon, or utilizing or essential to the utilization of fissionable material 
or atomic energy.* 

The purpose of this provision is not clear. In view of the broad powers 
of the Commission with respect to licensing of patents in this field, and the 
Commission’s own right to employ such inventions, little can be gained by 
the actual acquisition of patents, other than the opportunity to free li- 
censees under Section 7 of any liability for royalties. The United States 
government has never enforced patents which it acquired, and its proper 
passivity in this respect has resulted in what is in effect a dedication of the 
inventions covered by government-owned patents. Under what circum- 
stances the Commission might desire to purchase issued patents under 
this provision is not apparent. 

With respect to inventions not within the proscription as to patenta- 
bility, other considerations apply. For example, an invention useful for 
the production of fissionable material, but not solely useful therefor, 
could be patented. As a matter of security it might appear desirable to 
purchase the invention to prevent the filing of an application thereon. The 


possibilities of such a contingency are quite remote. In fact, the possibili- 
ties of the appearance of inventions or patents which would invite their 
purchase or acquisition rather than their employment through the other 
instruments which the Act provides promise little use of this provision of 
the Act. 


ADMINISTRATIVE INNOVATIONS WITH RESPECT 
TO PATENTS 


REPORTING PROCEDURES 


In addition to these substantive provisions with respect to patent 
rights in inventions related to the atomic energy project, the Act intro- 
duces a number of administrative innovations that merit consideration. 

The first provision of this character is that requiring the inventor of an 
invention useful in the production of fissionable material or its utiliza- 
tion in a military weapon to report to the Commission a description of the 
invention, unless a patent application has been filed therefor. The statute 
fixes the time for the report as the latest of three dates: the sixtieth day 
after A) enactment of the Act; B) completion of the invention; or C) first 


60 Stat. 768 (1946), 42 U.S.C.A. § 1811(d) (Supp., 1946). 
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discovery or reasonable belief that the invention is of the character de- 
fined.* 

Another reporting provision in.the statute requires the Commissioner 
of Patents to notify the Commission of all applications for patents which 
disclose inventions useful in the production of fissionable material or its 
utilization in a military weapon, or which utilize or are essential in the 
utilization of fissionable material or atomic energy, and to provide the 
Commission with access to all such applications.“ This provision departs 
from the peacetime practice of maintaining all pending patent applica- 
tions in secrecy, an internal control long imposed by the Rules of Practice 
of the United States Patent Office.*? During wartime the enforcement of 
the necessary secrecy statutes made inevitable some participation by 
personnel in governmental bureaus other than the Patent Office in the 
policing of pending applications, and the Patent Act contemplates some 
assistance by the Department of Agriculture in the examination of appli- 
cations for patents upon the plants included as patentable subject mat- 
ter.“4 Nevertheless, the reporting provision of the Atomic Energy Act 
presents the first mandatory system of opening of the contents of applica- 
tions filed in the Patent Office to a governmental agency that to some ex- 
tent may be competing in research with the inventors whose applications 
are thus revealed. The segregation of functions within the Commission 
will doubtless insure that the use made of the disclosures will be confined 
to the restricted purpose for which access is given. The long record of 
respected confidence which the Patent Office has earned in this respect 
will undoubtedly be matched by equally meticulous observance of the 
proprieties by the Atomic Energy Commission. 













































































ADJUDICATIVE FUNCTIONS 

The Act imposes upon the Commission one function of a judicial char- 
acter. It requires the Commission to designate a Patent Compensation 
Board, composed of two or more employees of the Commission, to pass 
upon applications for awards, just compensation, and the determination 
of reasonable royalties.“ The statute contains no details with respect to 
the organization and powers of the Board, except those just mentioned, 
but does set forth who the claimants may be, authorizes them to be rep- 

* 60 Stat. 768 (1946), 42 U.S.C.A. § 1811(a)(3) (Supp., 1946). 

# 60 Stat. 768 (1946), 42 U.S.C.A. § 1811 (d) (Supp., 1946). 


* 35 U.S.C.A. Rule 15 (App., 1940); Rule 120, Rules and Directions for Proceedings in 
the Patent Office (Aug. 1, 1869). 


“ 46 Stat. 376 (1930), 35 U.S.C.A. § 36a (1940). 
* 60 Stat. 768 (1946), 42 U.S.C.A. § 1811(e) (Supp., 1946). 










































836 THE UNIVERSITY OF CHICAGO LAW REVIEW 


resented by counsel, establishes the standards to be followed in making its 
determinations, and prescribes the judicial review available.“ 

1. Reasonable Royalties. The first function of the Patent Compensation 
Board is to pass upon applications, made either by the patent owner or 
licensee, for the determination of a reasonable royalty for patents invol- 
untarily licensed by the declaration of the Commission that the patent 
is affected with the public interest. The Commission is empowered to set 
up its procedures by regulations.*’ 

The standards prescribed by the Act for the determination of reason- 
able royalties require the Commission to consider all the defenses normal- 
ly available in patent litigation, which include contentions that would 
invalidate the patent—as to which the licensee is estopped in ordinary 
patent litigation“—as well as the contribution to the development by 
federally financed research, the degree of utility, novelty, and importance 
of the invention (considerations applicable in the appraisal of liability in 
patent infringement suits), and the cost of the invention or patent to the 
owner.” Except for the introduction of the opportunity to assail the 
validity of the patent, the standards prescribe no more than what would 
come within the province of a court of equity in making a determination 
of reasonable royalty, which is usually made upon the assumption that 
the parties are dealing at arm’s length in a voluntary licensing effort.” 

Review of either the determination of a reasonable royalty or an award 
discussed below is by petition in the Court of Appeals for the District of 
Columbia, upon the record made before the Commission, with the usual 
provision that “the findings of the Commission as to the facts, if supported 
by substantial evidence, shall be conclusive.” The Court of Appeals is 
limited in its disposition to affirming the determination or setting it aside 
with a remand to the Commission. Review by application to the United 
States Supreme Court for a writ of certiorari is also provided.* 

2. Awards. The granting of awards under the Act is intrusted to the 
Patent Compensation Board, subject to the same provisions for review as 
in determinations of reasonable royalty, and pursuant to the same stand- 


# 60 Stat. 768, 772 (1946), 42 U.S.C.A. § 1811(e)(2), (3), and (4); § 1813(a) (Supp., 1946). 
47 60 Stat. 763, 42 U.S.C.A. § 1811(e)(2) A (Supp., 1946). 


# Scott Paper Co. v. Marcalus Co., 326 U.S. 249 (1945); Westinghouse Electric Co. v. 
Formica Insulation Co., 266 U.S. 342 (1924). 


# 60 Stat. 768 (1946), 42 U.S.C.A. § 1811(c)(3) A (Supp., 1946). 


5° Austin-Western Road Machinery Co. v. Disc Grader & Plow, Co., 291 Fed. 301, 304-5 
(C.C.A. 8th, 1923). 


* 60 Stat. 768 (1946), 42 U.S.C.A. § 1811(e)(4) (Supp., 1946). 
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ards prescribed for reasonable royalties plus consideration of “the actual 
use made of such invention or discovery.”* 

Because the provision for the eligibility to an award confines applicants 
to ‘any person making any invention or discovery useful in the produc- 
tion of fissionable material or in the utilization of fissionable material or 
atomic energy for a military weapon who is not entitled to compensation 
therefor under subsection (a) and who has complied with subsection 
(a) (3),” which relate to inventions rendered unpatentable by the Act and 
inventions required to be reported to the Commission, and the standards 
prescribed for the determination of the amount of the award include 
defenses to patentability, it may be urged that the invention or discovery 
upon which the application for the award is based must be one which 
would, except for the proscription of the Act, constitute a patentable in- 
vention. This reading of the provision would eliminate fundamental dis- 
coveries, and confine the award to those categories of invention embraced 
by the Patent Act. Practical applications of a simple engineering charac- 
ter might thus be given recognition while the underlying scientific work 
would be ignored. Such a limited interpretation of the Act would contra- 
dict its repeatedly expressed purpose to encourage research. A simple an- 
swer to the contended construction is that in enumerating the normal 
patent defenses among other considerations which the Commission shall 
respect in making determinations of reasonable royalty and amounts of 
award, the statute intended no more than that the enumerated defenses 
would be considered when applicable. This reading would serve the pur- 
poses of the Act, make the award possible for any invention or discovery 
in the prescribed field that merited recognition, and in no way interfere 
with the application of the specified standards in fixing the amount of the 
award. 

3. Just Compensation. Probably the most difficult of the determinations 
assigned to the Patent Compensation Board of the Commission is that of 
assessing “‘just compensation” for revoked patent rights or for patent 
rights condemned or requisitioned by the Commission. With respect to 
the latter, the Commission retains control of what it may decide to pur- 
chase or take and can to that extent select its own burden. Exercise of 
the right to purchase or take will doubtless be guided by experience and 
by facts which dictate in some measure the need for the invention or 
patent as well as its value. 

With respect to the patent rights revoked by the statute no such 
choice is available. The revoked rights will be of an infinite variety, some 


* 60 Stat. 768 (1946), 42 U.S.C.A. § 1811(e)(2)(c) and (3)(c) (Supp., 1946). 
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of complete patents upon processes or devices for producing fissionable 
material or its utilization in atomic weapons, others merely of partial 
rights dependent upon the extent of the use of the invention in such 
processes or devices, and still others merely of such rights as may be exer- 
cised in research or development activities. Since the revocation by the 
Act is final and the extent of potential use almost entirely speculative in 
many cases, the possibilities of injustice in assessing just compensation 
are infinite. 

The standards prescribed by the Act for determining just compensa- 
tion include the same considerations as are enumerated for determining 
awards, which add to the factors to be considered in fixing reasonable 
royalties “the actual use of” the invention or discovery.** 

The review available in just compensation cases is, probably because 
of the constitutional problem involved, different from that prescribed for 
reasonable royalty determinations and awards. The statute** provides 
that any person dissatisfied with the amount fixed as just compensation 
by the Commission may collect half the amount fixed and then sue in the 
United States Court of Claims or in any federal district court for such 
further sum as would, added to the amount collected, constitute just 
compensation. 

CONCLUSION 

More than a year has passed since the passage of the Atomic Energy 
Act. Little evidence has appeared that the innovations in ordinary patent 
practices imposed by that Act will have any substantial effect favorable 
or unfavorable to the industrial economy or to the hopes for development 
of industrial applications of atomic energy expressed in that Act. The ten- 
tative and experimental character of the entire subject forbids the dogma- 
tism that has characterized the literature of patent law. The scientific 
compulsion which has made this awesome impact upon the political, 
economic, and military attitudes of everyone compels a continuing, 
critical, and objective interest in such facts as experience with the law 
may yield. 


53 60 Stat. 768 (1946), 42 U.S.C.A. § 1811(e)(3)(b) (Supp., 1946). 


5460 Stat. 772 (1946), 42 U.S.C.A. § 1813(a) (Supp., 1946). Note: For other discussion of 
the patent provision of the Atomic Energy Act see Report of Patent Advisory Panel to the 
Atomic Energy Commission (Sept., 1947); Newman and Miller, Patents and Atomic Energy, 
12 Law & Contemp. Prob. 746 (1947); Miller, The First Official Report on A.E.C. Patent 
Problems, 4 Bulletin of the Atomic Scientists 77 (March, 1948). 





THE ATOMIC ENERGY ACT: PUBLIC ADMINIS- 
TRATION WITHOUT PUBLIC DEBATE 
Hersert S. Marxs* 

N THE midst of noise it is difficult to perceive areas of silence. Since 
the appointment of the Atomic Energy Commission in October 1946, 
millions of words have been published about the administration of 

the Atomic Energy Act.’ But the very quantity of material has obscured 
the fact that critical analysis and insight have been negligible. Even more 
remarkable, the range of issues which has excited any active public debate 
has been exceedingly limited despite the many intrinsically controversial 
questions with which the Atomic Energy Act is concerned. 

Actions of the Atomic Energy Commission that are the subject of press 
release are duly reported in the newspapers—but rarely with more pene- 
trating comment or follow up than that which accompanies the society 
news. The old argument over military versus civilian control has some 
continuing vitality; whether or not the secrets of the atomic bomb are 
being securely kept also gets attention; the patent provisions of the law 
and their administration are discussed in professional quarters.’ The list 
could be extended, but not significantly. 

* Member of the District of Columbia and New York bars. Former Assistant General 


Counsel, War Production Board; Special Assistant to the Undersecretary of State; and most 
recently General Counsel, Atomic Commission. 

The author is deeply indebted to Mr. John G. ss gpa psckechwstea so aod 
Atomic Energy Commission, for his invaluable assistance and suggestions throughout the 


preparation of this article. The opinions expressed, however, are the personal views of the 
author. 


* 60 Stat. 766, 42 U.S.C.A. § 1810 wae 1947). The Act became law August 1, 1946. 
The President appointed the five members of the Commission on October 28, 1946. The proper- 
ties of the Manhattan Engineer District were formally transferred to the Commission by 
Executive Order 9816 on December 31, 1946. But it was not until April 9, 1947 that the recess 
appointments of Commissioners and General Manager were confirmed. 


* On March 15, 1948 Senator Wherry, majority whip, introduced and spoke in favor of a bill 


Hickenlooper, Chairman of the Joint Committee on Atomic Energy, on July 7, 1947. 
93 Cong. Rec. 8664 (July 9, 1947). 

On patent matters, see Ooms, Atomic Energy and U.S. Patent Policy, 2 Bulletin of the 
Atomic Scientists, No. 9 and 10, at 28, and No. 11 and 12, at 30 (1946); Miller, The First 
Official Report on AEC Patent Problems, 4 Bulletin of the Atomic Scientists, No. 3, at 77 
(1948); Newman and Miller, Patents and Atomic Energy, 12 Law & Contemp. Prob. 746 
(1947); American Bar Ass’n, Section of Patent, Trade-Mark and Copyright Law, Committee 
reports to be presented at annual meeting September 1947, p. 11; First Report of Atomic 
Energy Commission Patent Advisory Panel, Atomic Energy Commission Press Release No. 
56, Sept. 21, 1947. 
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Of late a handful of informed appraisals have appeared concerning such 
matters as the relationship of the Commission’s program to business,’ the 
Commission’s special problems with respect to loyalty investigations, and 
the status of research at Oak Ridge.** What is strange, however, is not so 
much the infrequency of perceptive commentary: The striking fact is that 
neither in depth nor scope is the public discussion which prevails for other 
government affairs even approximated in the field of atomic energy.‘ 

Most recently the Congressional controversy over the reappointment 
of the Commissioners might have been expected to stimulate critical re- 
view of the broad field of operations of the Atomic Energy Commission. 
In fact, however, what has been observed in these legislative proceedings 
is little more than a series of election year maneuvers.” 

The absence of wide debate and criticism concerning the administration 
of this far reaching law is a phenomenon unique in the conduct of im- 
portant public affairs. There are, of course, strong reasons for this peculiar 
situation. Some, like the requirements of secrecy, will appear obvious; 
others may appear more subtle. The significance of the unusual present 


3 “Atomic Energy—1948,” Business Week, p. 47 (April 10, 1948). 


3* The New York Herald Tribune recently ran an impressive series of articles on the Atomic 
Energy Commission’s loyalty investigations and on general conditions at Oak Ridge. See New 
York Herald Tribune, p. 1 (May 19, 1948); pp. 5, 22 (May 20, 1948); p. 18 (May 24, 1948). 
On loyalty investigations, see O’Brian, Loyalty Tests and Guilt by Association, 61 Harv. L. 
Rev. 592, 598 (1948). 


4See Report of the Chairman of the American Society of Newspaper Editors Standing 
Committee on Atomic Energy, Editor and Publisher, p. 22 (April 24, 1948). The New York 
Herald Tribune, the Bulletin of the Atomic Scientists, and Business Week show some signs of 
a level of reporting and comment in the field of atomic energy comparable to that which exists 
in other areas of public affairs; see New York Post, p. 41 (May 28, 1948): “The Herald Tribune 
[is] one of a few U.S. papers which realizes what atomic energy—and atom bombs—mean to 
the future of the world. . . .” As examples of high quality reporting and comment on atomic 
energy matters see Editorial, A Year of Civilian Control of Atomic Energy, 4 Bulletin of the 
Atomic Scientists No. 2, at 33 (February, 1948), and “Atomic Energy—1948,” op. cit. supra 
note 3. 

4 Under Section 2 of the Atomic Energy Act of 1946 the terms of the Commissioners first 
appointed expire on August 1, 1948. The President on April 20, 1948 renominated the five 
members of the Commission for new terms commencing August 1, 1948, giving to the chair- 
man, Mr. Lilienthal, a five year appointment, the longest permitted under the system of 
staggering prescribed in the Act. The Republican leadership in the Congress countered Presi- 
dent Truman’s move by proposing bills, S. 2589 and H.R. 6402, to extend the terms of the five 
Commissioners automatically for two years from August 1, 1948, thereby giving to the Presi- 
dent elected in November, 1948 power to appoint an entirely new Commission during the next 
presidential term. The ground asserted by the Republican leadership for this action was the 
necessity of a further period of probation for the “overall evaluation of the atomic energy pro- 
gram and its theory of operation.” See S. Rep. 1342, 80th Cong. ad Sess. (1948); H.R. Rep. 
1973, 80th Cong. ad Sess. ime. A minority, led by Democratic Senator McMahon, filed a 
report strongly attacking the bills, among other reasons, as a blow to’“‘the spirit of political 


in which the entire program was conceived and established” under the 
; 
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conditions will be clearer, however, if first viewed in the light of the normal 
attitude toward public affairs. 


I 

Throughout the history of this country we have rarely tolerated de- 
parture from the principle that the chief protection of society against 
incompetence, unfairness, and corruption in government is the unlimited 
opportunity for public scrutiny and protest. We have believed also that 
this is the chief means of assuring that officials will pursue the course upon 
which the public is set. Sixty years ago Lord Bryce observed “a healthy 
and watchful public opinion’’ as a commonplace of the American political 
system : “ Mischief is checked in America more frequently than anywhere 
else by the fear of exposure or by newspaper criticism in the first stage of a 
bad scheme.” And in a current opinion the United States Supreme Court 
quotes Bentham’s century-old observation: “Without publicity all other 
checks are insufficient; in comparison of publicity all other checks are of 
small account. . . .’”* 

In observance of this principle, the physical and social sciences could 
find their most important common ground. Science, says a distinguished 
physicist, “‘is not a field in which error awaits death and subsequent gen- 
erations for verdict—the next issue of the journals will take care of it.’” 
Perhaps the test of our faith is our firm belief that it is the fatal weakness 
of communism and all other forms of totalitarianism that they can find no 
substitute for the self-correcting process of open discussion and criticism 
which is the democratic tradition. 

We pay a high price to maintain this tradition. Ordinarily there is no 
need to encourage criticism of large government enterprise; the danger is 
rather than it goes too far. The able administrator is harassed and dis- 
gusted, the timid administrator is paralyzed, public affairs suffer from 
endless delays. Yet even in the conduct of the war agencies, whether 
civilian or military, we have insisted upon this principle. On balance we 
have always been convinced that the price was not too high. Nevertheless, 
in the case of the administration of the Atomic Energy Act critical debate 
has been largely absent. 

The lack of such discussion by no means signifies an inactive atomic 
energy program. We know that the Atomic Energy Commission operates 


5 2 Bryce, The American Commonwealth, 321 (2d ed., 1891). 


* In re Oliver, 68 S. Ct. 499, 506 (1948), quoting from 1 Bentham, Rationale of Judicial 
Evidence 524 (1827). 


7 Oppenheimer, Physics in the Contemporary World, 4 Bulletin of the Atomic Scientists, 
No. 3, 65, at 68 (1948). 
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a capital investment of three billion dollars; that it spends well in excess 
of a half billion dollars annually; that it employs 60,000 people; that it 
has important business relations with hundreds of business concerns and 
educational institutions; and that its regulatory activities affect business, 
the press, and other private institutions. We profess to know that there 
is no activity of government more important than the Atomic Energy 
Commission, by which presumably we mean that there is none which now 
or potentially affects us so vitally.” 

Nor is it really possible that the absence of debate and criticism is 
simply a reflection of the high public respect and confidence which the 
present Commission and its staff rightly commands. Our theory and prac- 
tice are such that it is a matter of indifference whether government offi- 
cials are able and incorruptible public servants—a David Lilienthal or a 
General Groves—or suspected machine politicians. 

The public servant; on his part, is rarely aware that the pressures and 
attacks from which he suffers during all his official life are frequently a 
source of strength and almost always a source of guidance. It is public 
pressure which helps weed out incompetent associates when official inertia 
would retain them. It is an interested, critical public which often supplies 
the only adequate forum for resolving conflicts between executive agen- 
cies, between Congress and the Executive, or between government 
agencies and special interests. Above all, it is the public reaction to what 
he does or fails to do which tells the administrator what is expected of 
him. It is his duty to provide leadership, but leadership in the direction of 
the public’s expectations. 

But how can the Atomic Energy Commission be responsive to the im- 
pulses and expectations of a society which in relation to this subject mat- 
ter are not expressed, which seemingly are not even felt? The men who 
compose the Atomic Energy Commission have been conscious of the vac- 
uum in which they operate and have sensed the dangers which it portends. 
For many months in their reports and speeches, they have made eloquent 
pleas to the public to get educated about and take an active interest in 
atomic energy.* Mr Lilienthal has warned that without such “active par- 


7 For a general summary see address of David E. Lilienthal, The Business Side of the Atom, 
before the Chamber of Commerce of Boston, Massachusetts, March 18, 1948 (Atomic Energy 


i regulations governing 
Reg. 1855, March 20, 1947), and regulations governing 
of fissionable materials (12 Fed. Reg. 7657, Nov. 18, 1947); the Commission’s ‘‘security guid- 
ance” service is similar in effect to the government censorship practiced during the war. See 
Third Semi-Annual Report of the United States Atomic Energy Commission, S. Doc. 118, 80th 
Cong. 2d sess. at 27 (1948). 

* E.g., addresses of David E. Lilienthal, Atomic Energy is your Business, before a Com- 
munity Public Meeting in Crawfordsville, Indiana, September 22, 1947; Democracy and the 
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ticipation in these fateful matters the substance of democracy” is “‘lost.””® 

To these pleas the most common public response appears to be: ““What 
is it that they want us to know? Why don’t they tell us? Then we may 
know what to do.’”* The pleas have somewhat puzzled the public; the 
public response has somewhat puzzled the Atomic Energy Commission. 

Meanwhile, the normal interplay of forces between the government and 
the governed does not take place. In the field of atomic energy, the process 
which has always been our main reliance for a healthy direction of national 
effort is virtually nonexistent. 


Il 


Nor have any adequate substitutes for the usual processes of public 
criticism been found. The two that are sometimes referred to as assuring 
a measure of public accountability, the Congressional Joint Committee 
on Atomic Energy and the Commission’s public advisory committees, 
are certainly of great value, but they alone are clearly insufficient.” 

We know from its recent reports to the Congress that the Joint Com- 
mittee, established by the McMahon Act and composed of nine members 
of the Senate and nine members of the House, is generally interested in all 
activities of the Commission."* We may assume, too, that it takes a criti- 
cal attitude toward these activities and that the Commission benefits 
from this attitude.'? But there has been even less public discussion and 


Atom, before the American Education Fellowship, Chicago, November 28, 1947; The People, 
the Atom and the Press, before the New York State Publishers Association in New York, 
January 19, 1948; Atomic Energy—Where Do We Stand Today? before the Radio Executives 
Club in New York, February 5, 1948; also the address of Sumner Pike, Imperatives in Atomic 
Understanding, before the National Education Association in Cincinnati, February 17, 1948, 
and addresses of W. W. Waymack, Education in the Atomic Age, before the Institute of Higher 
Education in Nashville, Tennessee, July 31, 1947, and Atomic Energy Implications, before 
the Illinois Welfare Association in Chicago, November 26, 1947. (Atomic Energy Commission 
Press Releases). See also Third Semi-Annual Report of the United States Atomic Energy 
Commission, op cit. supra note 7, at 26-28. 


» Lilienthal, Democracy and the Atom, op. cit. supra note 8, at 8. 


See, e.g., letter to the editor, What Do the Scientists Wish Us to Know, from L. Mc- 
Donald, N.Y. Herald-Tribune, p. 16 (Feb. 23, 1948). 


™ See Lilienthal, The People, the Atom and the Press, op. cit. supra note 8, at 14-16, 
and Waymack, Atomic Energy Implications, op. cit. supra note 8, at 10. See also Third Semi- 
Annual Report of the United States Atomic Energy Commission, op. cit. supra note 7 at 
31-32, 34. 


* First Report of the Joint Committee on Atomic Energy to the Congress of the United 
States, H. Rep. 1289, 80th Cong. 2d sess. (1948). The Committee was created by Sec. 15(a) 
of the Atomic Energy Act of 1946. See also the Reports on S. 2589 and H.R. 6402, op. cit. 
supra note 4a. 


4 “The very fact of the existence of the Joint Congressional Committee is security against 
the exercise of arbitrary power by the Commission. While we on the Commission, vested with 
a kind of quite terrible responsibility find in it a great reassurance.” Lilienthal, sae 
the Atom and the Press, op. cit. supra note 8, at 16. 
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comment about the Joint Committee and its work than there has been 
about the Commission. Fortunately, the membership of the Joint Com- 
mittee of Congress includes some of our most trusted and respected legis- 
lators.** But just as we rely upon the self-correcting process of public 
scrutiny in the case of all agencies of the executive branch, good or bad, 
so too we may be apprehensive of an arm of the Congress, however dis- 
tinguished its members, whose activities are not the subject of public de- 
bate. As long as this condition lasts, it must not be assumed that the 
Joint Committee will provide an adequate device to assure public ac- 
countability in any usual sense. The unreviewed action of eighteen legis- 
‘ lators is not likely to be better than the unreviewed action of five ad- 
ministrators. In fact, such a situation could easily lead to an unwholesome 
domination of executive action by a small group of legislators which would 
not be tolerated if the public were alert and critical. 

The Advisory Committees, too, are important in establishing connec- 
tion between the atomic energy program and the country at large. The 
General Advisory Committee created by the McMahon Act, and the 
numerous other committees set up by the Commission as authorized by 
that law, bring to bear upon the problems of the atomic energy program 
the diverse talents of leaders in many phases of American life.* But how- 
ever valuable this form of participation by “outsiders” may be, it is not a 
substitute for the kind of public scrutiny to which we have been accus- 
tomed. It is indeed as different from what we have relied upon in the past 
as it would be to preserve the principle of jury trial in criminal proceedings 
but to permit the trials to be conducted in secret without the presence of 
press or public. 

%4‘*The present membership of this 18 man permanent Committee is an indication of the 


importance Congress itself assigns to it in charting the difficult policy course ahead. Its Chair- 
man is Senator Bourke B. Hickenlooper of Iowa, a former Governor of that State, a Member 


Vice Chairman is Representative W. Sterling Cole . . . , who . 

and influential Members of the House, with long experience in matters of national security. 
The Committee includes the Chairman and the ranking Member of the Senate Committee 
on Foreign Affairs, Senators Vandenberg and Connally of Michigan and Texas; it includes 
Senator Brien McMahon of Connecticut, who as Chairman of the Special Senate Committee 
on Atomic Energy in the 79th Congress sponsored the Atomic Energy Act and who follows 
with keen interest the international situation on atomic energy control; it includes Senator 
Eugene D. Milliken of Colorado, Chairman of the Finance Committee. On the roster of the 
Committee are other men of both Chambers most of whose names and reputations are familiar. 
..+In all, the Committee is unusually broadly representative of the country, both geo- 
graphically and in its group interests.” Lilienthal, The People, the Atom and the Press, op. cit. 
supra note 8, at 15. 

8 The list, membership, and functions of the numerous advisory committees are set forth 
in the Third Semi-Annual Report of the United States Atomic Energy,Commission, op. cit. 
supra note 7, at 31~38. The General Advisory Committee was established by Sec. 2(b) of the 
Atomic Energy Act of 1946. The other advisory groups were set up by the commission 
pursuant to Sec. 12(a)(1) of the Act. 
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Ill 


Perhaps the requirements of secrecy are such that there can be no pub- 
lic participation in the problems of atomic energy in any customary sense. 
As the question is subjected to analysis, however, this answer may appear 
less clear. At all events, while secrecy may seriously inhibit debate, that 
factor alone hardly accounts for the silence of the interests that are direct- 
ly affected by the atomic energy program. 

Ordinarily the reaction and response of special groups, favorable or 
unfavorable, to any particular government action give rise to and sustain 
public debate. With limited exceptions, nothing of this sort has happened 
in the atomic energy program. In a variety of ways the Commission’s 
program has an important daily effect upon national life. Procurement of 
raw materials, letting of contracts, construction and operation of plants 
involving hazardous new industrial processes and hazardous industrial 
waste products, administration of regulatory powers—all these activities 
and many others in this three billion dollar enterprise are in fact-affecting 
the public at many points. 

These Commission actions fall in areas of public sensitivity which, 
judging by the experience of all other government agencies, should pro- 
duce a vocal response from those groups which are disappointed by Com- 
mission decisions. Indeed, some decisions of the Commission occur in the 
most sensitive areas of public concern. The effect which Commission 
action has upon the press itself is the best example. 

Under Section 10 of the Atomic Energy Act the Commission is given 
broad powers to control the dissemination of restricted data. Simply 
stated, practically all information relating to atomic energy is classed as 
restricted by the Atomic Energy Act. The Commission is authorized to 
remove information from this category whenever it concludes that it may 
be published without impairing the national security. We need not con- 
cern ourselves here with the question which is sometimes raised as to 
whether the law is merely an official secrets act or whether it includes 
broader censorship powers.” The press and the publishing industry have 
apparently accepted the principle that whether or not the Act, strictly 
construed, applies to unofficial as well as official secrets, they will publish 

See Newman, Control of Information Relating to Atomic Energy, 56 Yale L. J. 769 
(1947), and Newman and Miller, The Control of Atomic Energy Ch. 10 (1948). These writers 
take the position that the prohibitions on disclosure in Section 10 apply equally to official 
and unofficial information falling within the broadly defined category “restricted data.” While 
this view may be an accurate statement of the effect which the draftsmen intended, neither the 
statute nor the legislative history seem sufficiently explicit on the point to avoid a question of 


statutory construction if the issue is ever tested. In that event, it is to be anticipated that ques- 
tions of constitutionality would also be raised. 
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nothing in the face of advice by the Commission that publication would 
be prejudicial to the national security.'’ In short, for practical purposes, 
they seem to have accepted in the field of atomic energy an arrangement 
somewhat similar to the one which existed more generally during the war 
under the Office of Censorship. 

This voluntary restraint on the part of the press and the publishing in- 
dustry, and their wholehearted cooperation with the government in main- 
taining security, are deserving of highest praise. But what is surprising is 
that there has not even been any open debate concerning the details of 
administration. How does it happen that the public bickering between 
press and government over the scope and details of censorship so frequent- 
ly observed in connection with the war agencies does not occur here?" 
Are we then to conclude that the Commission’s “security guidance” has 
been so satisfactory to the press that there has never been occasion for de- 
bate concerning it or public notice of the debate? Considering the diver- 
sity and character of the American press, there must be other explana- 
tions for the unbroken silence that exists in this area of legitimate dis- 
cussion. 

There are many other areas of activities and many incidents in the 
atomic energy program where, despite secrecy, lively concern and com- 
ment on the part of the public might be expected but where almost none 
has occurred. The Commission’s decisions with respect to its Clinton Lab- 
oratories is a good illustration. 

In May 1947 the Commission publicly announced that the contractor 
for the Clinton Laboratories at Oak Ridge would be changed because the 
then contractor was unable to manage the laboratory unless it was trans- 
ferred to a new location remote from Oak Ridge.’® It was explained in the 
release that “ the Clinton Laboratories constitute a vital part of the atomic 
energy program and certain projects at Clinton are among the most im- 
portant in this field.” “After comprehensive review,” it was said, “the 

7 “Tt was—and is—evident that the public communications media of the Nation desire 
overwhelmingly to avoid harm to the national defense and security through publication of 
restricted data. There is a heavy continuing demand for security guidance service. .. .” 


Third Semi-Annual Report of the United States Atomic Energy Commission, op. cit. supra 
note 7 at 27. 


** Compare the immediate reaction to Secretary Forrestal’s recent proposal to establish a 
voluntary system of censorship in connection with security matters in general. See, ¢.g., 
Security Consciousness, Editorial, Washington Post, p. 4B (March 28, 1948). The first sig- 
nificant criticism of Commission practice in this connection appeared at the end of May. 
See Editorial, Policy in Secret, New York Herald Tribune, p. 22 (May 29, 1948). 


*” Atomic Energy Commission Press Release, Joint Statement of United States Atomic 
Energy Commission and Monsanto Chemical Co. at Oak Ridge, Tennessee (May 28, 1947). 
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Commission has concluded that in the light of the overall research and 
development program in atomic energy, the work of the Clinton Labor- 
atory must continue at Oak Ridge.” In September 1947 it was publicly 
announced that a new contractor had been selected for the Clinton Labor- 
atories.”° In addition to naming the new contractor, it was announced that 
fourteen southern universities and a score of industries and industrial 
representatives would participate in the important research, develop- 
ment and training programs at the laboratory. On January 1, 1948 the 
Commission announced a drastic realignment in the September arrange- 
ments for the Clinton Laboratory.” Important work conducted at or con- 
templated for that location would be transferred to Chicago. In addition, 
the contractual arrangements originally forecast in the September re- 
lease were to be fundamentally altered and a third contractor was to 
enter the picture. All these changes were duly reported in the Commis- 
sion’s release. 

The three public releases of May, September, and January described 
major decisions concerning major industrial interests, major university 
interests, major geographic interests, major alternatives of national pol- 
icy. It is not at all clear from the face of the three releases that they are 
consistent with one another. Were any other important government 
agency to issue three such announcements about one of its main opera- 
tions, the press and affected interests would immediately engage in a 
storm of public discussion. Such discussion would occur if only because 
the watchful journalist would discern that on their face the three an- 
nouncements appear to be contradictory. But such discussion would even 
more certainly occur in the case of other agencies because important 
decisions and successive changes in them would inevitably disappoint or 
at least disturb some of the special interests affected by them. It seems 
highly improbable that the Commission, alone among government 
agencies, possesses a Solomon-like faculty for always harmonizing and 
satisfying all affected interests. 

The point of this recital is not to suggest that the Commission’s actions 
as reflected in these announcements were wrong. The point is that almost 
ho one among our individualistic, normally critical public was impelled 
to debate them openly. No one was impelled to debate them even though 

* Atomic Energy Commission Press Release No. 57, Clinton National Laboratory estab- 
lished at Oak Ridge (Sept. 25, 1947). 


* Atomic Energy Commission Press Release No. 80, Atomic Energy Commission Consoli- 
dates Reactor Research and Development at Argonne, National Laboratory Near Chicago; 
Enters New Contract for Clinton National Laboratory at Oak Ridge and Adds Chemical 
Engineering Development at that Laboratory (Jan. 1, 1948). 
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on the face of the releases themselves, without going further for informa- 
tion, there was ample material to excite public discussion.”* 


IV 


Secrecy is certainly the most important factor in accounting for public 
inertia in relation to the administration of the Atomic Energy Act. In the 
present state of world affairs, the requirements of security altogether 
remove from public view certain activities and certain problems of the 
Atomic Energy Commission. In addition, there is everywhere an air of 
secrecy which seems impenetrable, even when it is not. The mere me- 
chanics of securing a pass into a Commission installation for a routine in- 
terview appear formidable, even for the visitor who knows he is entitled 
to the pass. The areas of information that are shut off for reasons of secu- 
rity inevitably seem to obscure those which are open. No matter how 
much the questioner may be assured that he can understand what he needs 
to know without access to what is hidden, he always has a lurking uneasi- 
ness that his interpretation of what is in sight will be distorted by what is 
unknown. 

Much of the subject matter—even that which is completely open—is 
technically complex, and therefore hard to understand. It is not only com- 
plex, it is totally unfamiliar. One of the Commissioners has suggested 
that the subject of atomic energy is less complex than taxation.” But 
when Franklin wrote “Nothing is more certain than death and taxes,” he 
gave expression to a thought already thousands of years old. The back- 
ground of ancient familiarity, not to mention suffering, makes it relatively 
easy to do in the field of taxation what the Commission urges us to do 
here; that is, distill “out of very complex and superficially bewildering 
things, relatively simple, quite comprehensible basic issues that the people 
are capable of understanding.”** 

There is, moreover, a general frame of mind which inhibits the active 
curiosity without which scrutiny and debate does not take place. A taboo- 
like quality attaches to atomic energy, which is perhaps no more than 
another way of saying that the immense proportions of the new physical 
force, the seeming magic and real mystery connected with it, its tradi- 
tion-shaking consequences, and the walls of secrecy and epic drama which 

=* It was not until many months after the release of January 1, 1948 that critical public 
discussion of the Clinton Laboratories decision began to occur. See “Why Morale Sags at 
Oak Ridge,” New York Herald Tribune, p. 18 (May 24, 1948). 

* Waymack, Atomic Energy Implications, op. cit. supra note 8, at 6. 

33 Ibid. j 
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surrounded it from the first, make of it a subject from which we instinc- 
tively shy away. 

Also important in suppressing curiosity is the belief that to ask ques- 
tions in this field is unpatriotic. We have come to feel that because it is 
wrong to disclose secret information it is somehow wrong and possibly 
illegal for the uninitiated to seek information about the subject. Thus, a 
Washington taxi driver, on being asked by a fare to go to the Public 
Health Building, the Commission headquarters, inquires “That’s where 
the Atomic Energy Comm .. . ,” and then exclaims, “Oh, I mustn’t men- 
tion that!” 


In addition, large and important sectors of the public and the press seem 
to have been restrained from any generally critical scrutiny of the admin- 
istration of the Atomic Energy Act, perhaps unconsciously, by a sense 
of partisanship. These sectors of press and public joined in the fight to 
secure enactment of the McMahon Bill.** Hardly had the bill become law 
before another fight took place over the confirmation of the President’s 
nominees for membership on the Atomic Energy Commission. The same 
forces, construing the opposition to the President’s nominees as a renewal 
of the original effort to defeat the McMahon Bill, again joined to support 
the President’s appointments.* That the Bill was enacted after a notable 
unanimity in the vote of the Senate committee which sponsored it, and 
that confirmation was voted by overwhelming majorities, were regarded 
not as evidence of the weakness of the opposition, but rather of the 
strength of the forces that were marshaled in support. Ever since, the 
feeling has persisted that at the first opportunity these original opponents 
would reassert themselves to destroy the McMahon Act. In these circum- 
stances, the supporters of the Atomic Energy Act and of the President’s 
nominations to the Commission seem to have assumed that any display 
of critical attitude toward the administration of the law would play into 
the hands of these opponents. 

There may be other factors at work in preventing the free play of the 
normal forces of public scrutiny and criticism. Because so many of the 
barriers are intangible, it is extremely difficult to assess their relative im- 
portance. But secrecy, security, complexity, unfamiliarity, self-restraint 

* A summary of these events can be found in Newman and Miller, The Control of Atomic 
Energy, c. 1 (1948). 


* During the opening remarks of the Senate debate on the confirmation of the Commission- 
Hickenlooper, speaking of Mr. Lilien- 

very significant and “editorial approval of his appointment of 

See eS eae eee tere: ee Rec. 2530 
29, 1947 
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—whether occasioned by taboos, suppression of curiosity, or partisanship - 
—together compose a formidable array. We may hopefully agree with Mr. 
Lilienthal that “there is nothing in the nature of atomic energy, nor in the 
necessary requirements of secrecy in certain areas of knowledge that pre- 
vents the people as a whole from exercising their historic role of judging 
what shall be the course of public policy.”* But the people are not now 
exercising that historic role and it is plain that if they are to do so very 
special exertions will be required of them. 


V 

The fact that the traditionally powerful forces of public scrutiny and 
criticism do not now exist in this field in itself suggests the difficulty in 
devising a program to create for the Atomic Energy Commission the pub- 
lic environment of other governmental agencies. A beginning has been 
made in the speeches of the members of the Atomic Energy Commission 
during past months. The awareness of the problem that they reflect, and 
the emphasis they have given in many forums to the need for public in- 
terest and education should contribute materially to the creation of a cli- 
mate favorable for public action. 

It will also help if we become conscious of misconceptions that have 
interfered with the normal process of scrutiny and criticism. Active cu- 


riosity, far from being improper or illegal, is a normal, lawful public re- 
sponsibility.’ It has been asserted on behalf of the Commission that “by 
and large the sources of information on public issues are already open.” 
And it is a fair estimate that the official material made available by and 
about the Commission up to the present time compares in quantity and 
content with the official material that is made available about other 
large government operations in a comparable period of operation.*? Here 


*6 Lilienthal, Democracy and the Atom, op. cit. supra note 8, at 8. 


27 Actually, the criminal sanctions of Sec. 10(b)(3) of the Atomic Energy Act apply to 
attempts to acquire information involving or incorporating “‘restricted data” only when the 
act is done “‘with intent to injure the United States or with intent to secure an advantage to 
any foreign nation.” It can hardly be imagined that such intent could be read into any normal 
efforts of press and public to secure information about atomic energy. On the other hand, the 
provisions relating to disclosure of “restricted data” (Sec. 10(b)(2) ) include sanctions when 
the person has “reason to believe” that the above consequences will ensue. 

** Lilienthal, Atomic Energy Is Your Business, op. cit. supra note 8, at 11. 

2» The list includes the following: 

a) Commission Reports to Congress: The First Semi-Annual Report of the Commission, 
S. Doc. 8, 80th Cong. 1st Sess. (1947); the Second Semi-Annual Report of the Commission, 
S. Doc. 96, 80th Cong. 1st Sess. (1947); the Third Semi-Annual Report of the Commission, 
op. cit. supra note 7. 

b) Congressional Hearings: Independent Offices Appropriation Bill for 1948. Hearings 
on H.R. 3839 before the Subcommittee of the Committee on Appropriations, U.S. Senate, 
80th Cong. rst Sess, at 46 et seq. (1947); Hearings before the Joint Committee on Atomic 
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and there one will see the censor’s hand in the official material concerning 
the Commission’s activities. But such material is mainly distinguished 
from the information about other government agencies in that it has not 
been illuminated by public reaction. 

It takes active curiosity on the part of the press and public to give 
meaning to official handouts, no matter how enlightening the government 
tries to make them. The official material of other government agencies is 
subjected to searching public analysis and questioning which uncovers and 
evaluates the reasons behind decisions and the consequences implicit in 
them. Because of security restrictions, an effort to subject the available 
materials about the Commission to the same treatment would sometimes 
be frustrating. Surprisingly often, however, the results would be illumi- 
nating. 

It should be understood that the general public on the one hand and 
the Commission on the other have different responsibilities in respect to 
security. It is the duty of the Atomic Energy Commission under the law 
to see to it that those things are kept secret which in the interest of na- 
tional security should be kept secret. It is the duty of the public to co- 
operate with the Commission in this effort, and this the public has been 
doing with remarkable effectiveness.*° But, as the Commission itself has 
repeatedly asserted, it is also a public responsibility to find out and to 


understand those things which need not be kept secret. This can only be 
accomplished through incessant questioning. 


Energy on labor relations at Oak Ridge, Tennessee, 8oth Cong. 2d Sess. (1948); Hearings be- 
fore the Subcommittee of the Committee on Appropriations, House of Representatives, on 
First Deficiency Appropriations Bill, 80th Cong. 2d Sess., at 861 et seq. (1948); Hearings be- 
fore the Subcommittee of the Committee on Appropriations, House of Representatives, on the 
Supplemental Independent Offices Appropriation Bill for 1949, 80th Cong. ad Sess., at 747 
et seq. (1948); see also H.R. Rep. 589, 80th Cong. 2d Sess., at 8 (1947); H.R. Rep. 2245, 8oth 
Cong. 2d Sess., at 2 (1948); H.R. Rep. 1618, 80th Cong. ad Sess., at 2 (1948). 

c) A large number of reports and documents released by the Commission, including 1700 
individual declassified documents made available to the public through the Office of Technical 
Services of the Department of Commerce; over seventy-five statements for press and public 
giving facts of new developments; reprints of public speeches made by members of the Com- 
mission; and reports of advisory boards of the Commission, namely, Report of the Medical 
Board of Review, June 20, 1947, and the Report of the Patent Advisory Panel, September 17, 
1947. See Third Semi-Annual Report of the Commission op. cit. supra note 7, at 24-28 for a 
description of material. 

d) Reports of Congressional Joint Committee on Atomic Energy, op. cit. supra note 12. 


3° Public compliance with the Atomic Energy Act has been so effective that thus far there 
has been no test of the extremely difficult evidentiary questions which would arise in any 
prosecution for unlawful disclosure of secret information. See Haydock, Some Evidentiary 
Problems Posed by Atomic Energy Security Requirements, 61 Harv. L. Rev. 468 (1948); 
Secret Documents in Criminal Prosecutions, 47 Col. L. Rev. 1356 (1947). However, there 
have been a number of unreported convictions under Sections 47 and 128 of the Criminal Code 
(18 U.S.C.A. §§ 100, 234), including one in which such questions were involved. United States 
v. Paporello (D.C. N.M., 1948). 
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The Atomic Energy Commission is no more omniscient than any other 
Government agency in its capacity to determine precisely what informa- 
tion within its vast area of nonsecret knowledge the public needs to 
know. It is the duty of a democratic public to direct to its government 
every question that its curiosity provokes. It is the Atomic Energy Com- 
mission which must bear the responsibility of deciding whether an answer 
to any particular question may prejudice the national security. 

Once this relationship is clearly defined, it will be possible for the public 
to begin to develop insights about the atomic energy program. Such in- 
sights can come about only through a constant interchange between the 
government and the people. The questions raised in Congressional hear- 
ings, in Congressional debates, in news stories and editorials, the ques- 
tions raised by all manner of special interests—these and the govern- 
ment’s answers to them, and the futher questions thereby suggested, can 
produce a broad and endless process, through which understanding will 
evolve and influence will exert itself. 

This process is especially necessary if the public is to overcome the 
difficulties growing out of the complexity and unfamiliarity of the subject 
matter. The Acheson-Lilienthal Report and the Baruch proposals on 
international control of atomic energy were understood clearly enough in 
the course of the extensive discussion that they provoked. In comparison, 
the official material which has been published about the Atomic Energy 
Commission seems less complex. Once the same process of scrutiny, 
questioning, and discussion which illuminated the proposals on interna- 
tional control is brought to bear upon the available information in the 
domestic field a comparable measure of understanding can result. 

Not only is it essential that there be an active curiosity about the atom- 
ic energy program—a curiosity which expresses itself in incessant ques- 
tioning—there must also be a willingness to criticize. Partisanship that 
exercises a restraint upon legitimate criticism out of a fear that such criti- 
cism will aid the enemies of the McMahon Act defeats its own purposes. 
The sectors of the press and public which thus refrain from critical com- 
ment are the very groups which by virtue of their participation in the 
fight on the McMahon Bill and on confirmation acquired an informed 
background on atomic energy. In refraining from criticism, these groups 
have no doubt spared the Commission a considerable amount of annoy- 
ance. But they have deprived the administration of the Atomic Energy 
Act of a much more important source of strength—the strength that comes 
from constructive exposure of weakness and error and the opportunity 
thereby created for correction. 
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In any effort to quicken the forces of public scrutiny and criticism, 
account must be taken of the attitude of public officials toward these 
forces, and particularly toward the quest for information which these 
forces stimulate. The usual but never tolerable condition of a government 
official is one of continual harassment by a seemingly specious, unfair and 
unsympathetic press and public. That this condition makes officials wary 
and that it often makes the process of getting information from a public 
agency difficult is not surprising. The fear of embarrassment which the 
official or his agency may suffer as a result of disclosing information can be 
a more important factor in deciding whether or not to answer a question 
than the public need for an answer. 

These considerations are as relevant to atomic energy as to any other 
subject. The staff of the Commission will be conscious that what they 
say may be used to discredit them, in ways that are frequently unfair and 
always painful. The members of the Atomic Energy Commission have 
urged earnestly and often that the public take a critical interest in their 
work. It should not be thought, however, that the express recognition by 
the Commissioners and their staff of the need for scrutiny will make the 
path of the questioner and potential critic easier than it would be with 
any other public agency. A party in power may assert that a strong op- 
position is essential to democracy; but it cannot be expected willingly 
to supply what might be used as ammunition by its opponents. 

In the case of the Atomic Energy Commission, there is, moreover, a 
special hazard to the process of debate and criticism. The line between 
what must be secret and what can be open is not a sharp one. When areas 
of information involving possible embarrassment are probed, the tempta- 
tion must always be present to draw the line so that embarrassment will 
be avoided rather than to draw the line only where the reasonable require- 
ments of security dictate. The danger is not that the Atomic Energy 
Commission or its staff would thus act deliberately. The danger is rather 
of unconsciously confusing the needs of security with the desire for self- 
protection from critical comment.* During the war, journalists developed 
a sixth sense which enabled the press to tell whether the Government’s 
releases and its response to questions were really as full and frank as 
security would permit. This experience may ultimately be repeated in the 
field of atomic energy. But it will not be repeated as long as it continues 
to be possible to say that “only about a dozen newspaper reporters in the 

ashington Post recently referred to “‘past military efforts to cover up mistakes 
under the guise of security and the tendency of some officers to classify virtually every thing 


controversial as ‘top secret.’ ” Op. cit. supra note 18. It is certainly open to question whether 
the military is any more subject to this temptation than the civilian administrator. 
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United States are equipped to write about atomic information accurately 
and with understanding.” 


The absence of public scrutiny and criticism which the Atomic Energy 
Commission has so far experienced will not last indefinitely. The deep 
and powerful forces which have made our public alert and vocal in other 
public affairs will sooner or later assert themselves in this field. The 
question is not whether this will happen but when and in what form. If 
too long delayed, our atomic energy program will almost certainly grow 
so far out of touch with the American environment that when the forces 
of criticism finally begin to operate with their customary vigor they will 
produce drastic upheavals. Deprived of the continuous, corrective effects 
of public scrutiny, the atomic energy program will have developed so much 
that is weak and unsound that the public wrath which then seeks drastic 
change will be justified. By then the administration that is thus destroyed 
may not be worth saving. If this should happen, not only will the continu- 
ity essential to the success of the undertaking be destroyed, but the pub- 
lic, without the knowledge gained by prior participation in the problems 
of atomic energy, will not be in a position to insure the establishment of 
a sound administration in its place. 

Any practical measures that may be proposed now for releasing the 
normal forces of critical scrutiny and debate will seem modest as com- 


pared with the proportions of the problem. What is important, however, 
is that the process commence. The best hope for constructive change lies 
in recognition of the fact that once started this process which is so close to 
our most basic traditions will find its own strength and its own new 
channels for growth. 


# Report of the Chairman of the American Society of Newspaper Editors Standing Com- 
mittee on Atomic Energy, Editor and Publisher, 22 (April 24, 1948). 





THE FAILURE OF THE UNITED NATIONS ATOMIC 
ENERGY COMMISSION: AN INTERPRETATION 


Epwarp Sxrs* 
I 


FTER nearly two years of work, the United Nations Atomic 
A Energy Commission has apparently brought its life to a close. 
The tremendous responsibilities which were assigned to it have 
not been fulfilled. It has been impossible to achieve agreement between 
the Soviet Union and the United States; the Soviet Union has twice re- 
fused to accept the majority reports of December 1946 and September 
1947, while the majority has just concluded after further study that the 
“Soviet proposals of June 11, 1947 . . . do not provide an adequate basis 
for the effective international control of atomic energy and the elimina- 
tion from national armaments of atomic weapons,” and for this reason “no 
useful purpose can be served by further discussion of these proposals by 
the Working Committee.’”’ Without having been discharged by the Se- 
curity Council, the Commission has discontinued its activity. 

Why has this happened? Progress has certainly been made. The Second 
Report represented a definite advance in concreteness and specificity over 
the First Report. Both reports presented the outlines of a control scheme, 
the workability of which has never been contested by the Soviet Union. 
The Soviet proposals of June 11, 1947 were far more specific than the 
vague and contradictory statements of the Soviet delegates in the preced- 
ing year. The majority had approached its task with a very serious desire 
to construct a practicable scheme. And at the very end, Mr. Gromyko, 
who at the beginning of the year has warned against expecting anything 
much from the re-examination of his proposals of June 11, 1947, suggested 
that the Soviet Union would like to have the discussions continue. Yet 
the Atomic Energy Commission, its task still unfulfilled, has ended its 
activities. 

The unwillingness of the majority to continue is the result of two years 
of exasperation, frustration, and the growing conviction that the Soviet 
Union does not want an effective international control scheme established. 
The debating tactics of the Soviet delegates and of the Polish and the 
Ukrainian delegates who supported them—general and abusive attacks, 

* Reader in Sociology, London School of Economics; Committee on Social Thought, Uni- 
versity of Chicago. 
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evasiveness, unwillingness to reply specifically to specific questions, 
blandly maintained contradictions, constant reiteration of dogmatic gen- 
eralities, and frequent refusal to elaborate on them—would have been try- 
ing enough and deleterious enough to a discussion which showed signs of 
moving toward substantive agreement. But no progress toward agree- 
ment was being made, and there were no visible signs that any could be 
made in the near future. Besides, the general deterioration of relations be- 
tween the Soviet Union and the United States led to the conviction that 
even if an agreement could be achieved within the Commission on the 
control system itself, the mutual confidence required for its effective es- 
tablishment and operation would be lacking. 


II 


The labor of nearly two years did bring forth certain definite intellec- 
tual achievements, and both sides made some progress in their thinking 
on the control problem. Neither side, however, made significant progress 
toward the position occupied by the other. An attempt to interpret the 
failure of the Commission will be aided by an examination of the ob- 
stacles involved in the substantive proposals themselves and in the atti- 
tudes in which they were enmeshed, which made progress so slow and 
agreement so unattainable." 

In the first place, the Soviet delegates came to the Commission almost 

“totally unprepared, without any sort of thought-out program. They be- 
gan with an immediate demand on the Americans to renounce their one 
advantage and bargaining instrument, and they offered nothing in return. 
The Americans, on the other hand, began their campaign with an elabo- 
rate program which contained at least two items which were rather alarm- 
ing to the Soviets: 1) the letting loose of an army of foreign inspectors 
and factory managers on Soviet territory and 2) the abolition of the veto 
power in the Security Council. In the present international political situ- 
ation, the Soviets see the “iron curtain’’ against foreign observers as one 
of their most strategic defense weapons, while the veto power has been a 
great comfort and reassurance against the usually hostile majority in the 
Security Council. 

The failure of the Soviet policy makers to study carefully even the 
Acheson-Lilienthal Report may be inferred from the fact that although 
Gromyko was able to discuss the veto-prohibition phase of the American 
proposals as early as June 19, 1946, five days after it was presented, he 


at onic ee see the 
author’s The Atomic Bomb in World Politics (1948). 
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was obviously not prepared to discuss the substantive American proposals 
at that time, although they resembled very closely the Acheson-Lilienthal 
proposals of several months before. The unpreparedness of the Soviet 
representative resulted in an optimistic attitude during the first month of 
the Commission’s activities. Gromyko’s opposition to the veto prohibition 
did not seem at that time to raise an insuperable obstacle to agreement. 
There were grounds for hope that the Americans could be brought to 
recognize that their demand for veto prohibition had more formal than 
substantive advantages and that they would renounce the more offensive 
parts of it in return for acceptance of the main elements of the proposed 
control structure. There was indeed in those early days a quite reasonable 
basis for expecting a compromise, since Gromyko had suggested that in 
addition to drafting the convention which was to outlaw the use of atomic 
weapons, the Committee which he recommended was to propose “‘meas- 
ures to prohibit the production of weapons based on the use of atomic 
energy and to prevent the use of atomic weapons and all other main kinds 
of weapons capable of being used for mass destruction; . . . measures, 
systems and organizations of control over the use of atomic energy and 
over the observance of the terms of the above-mentioned international 
convention for the outlawry of atomic weapons; . . . the elaboration of a 
system of sanctions to be applied against the unlawful use of atomic 
energy.” 

This optimistic interpretation was rebuffed by Gromyko’s next major 
contribution to the discussion on July 24, presumably after Moscow had 
had time to think over the American proposals. In addition to reiterating 
his arguments against the prohibition of the veto power, he said that ‘the 
United States proposals . . . in their present form could not be accepted 
in any way by the Soviet Union, either as a whole or in separate parts.” 
Moreoever, he asserted that where there were infringements on the pro- 
hibitory convention, they were to be punished by the states in which 
they occurred. 

Meanwhile, the French, Dutch, and Australian delegates, foreseeing 
the snags certain to arise in connection with the veto discussion, tried to 
shift the discussion to a more technical level where the possibility of 
agreement seemed greater. The Americans did not lend themselves to this 
modest effort at conciliation, and Mr. Eberstadt’s Third Memorandum, 
in which the limitations on the veto power were made even more explicit, 
kept the veto question in the center of attention at a moment when the 
creation of a conciliatory atmosphere was indispensable. The subtlety and 
ingenuity of Mr. Eberstadt’s and Mr. Baruch’s arguments did not assuage 
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the Soviet delegate, and the main outlines of the first real breach between 
the two sides became set in a way from which they never varied during the 

While the Soviet delegation participated in the unanimously adopted 
report which declared that international control along the lines set forth 
in the American proposals was technically feasible, the Soviet delegates 
(even the same persons) continued to act, in the other phases of the Com- 
mission’s work, as if the only control would be national control. Thus on 
October 22, 1946, in the course of a discussion of a world-wide inventory 
of uranium and thorium deposits, Mr. Alexandrov said that the Soviet 
Union could participate easily thanks to state ownership of mineral re- 
sources in his country. When other delegates asked whether the inventory 
was to be conducted by an international body, Mr. Gromyko, after some 
delay, replied: ‘“The Soviet delegation considers the national control to be 
sufficient, and therefore it might be possible to extend the discussions on 
safeguards in the line of national controls.’” 

Thus far the gap seemed as wide as possible, the Soviet and American 
positions being at opposite poles on the questions of the veto power, sanc- 
tions, the character of the control agency, and the timing of the destruc- 
tion of existing stockpiles of atomic bombs. Virtually the only point of 
agreement was that no state should possess or produce atomic bombs. 

On October 28, 1946 Mr. Stalin said in an interview with Hugh Baillie 
that ‘“‘a strong international control is needed.” A day later in New York 
at the General Assembly, Mr. Molotov began an intemperate onslaught 
on American foreign policy which ended with Soviet reaffirmation of the 
necessity of effective control over atomic energy. 

The opportunity for a new beginning was thus presented. Unfortunate- 
ly the American delegation suspected a dangerous possibility in the Dis- 
armament Resolution. It was apprehensive lest the Soviet connect the 
discussion of disarmament in conventional weapons with that in atomic 
weapons in a way which would greatly delay the establishment of an ef- 

? Various American scientists, beginning with the Chicago group, have proposed a mora- 
torium on the large-scale development of atomic energy for peaceful purposes as a means of 
avoiding the thus far insoluble problem of control where large-scale development is permitted. 
Although it is true that there would be no problem of guarding against diversion if there were 
no large-scale operations, a large international inspection staff conducting freely ranging 
aerial surveys and surveillance of mining activities would still be necessary. (If that were not 
allowed, then it would become necessary to have a staff of inspectors roaming freely through- 
out the industrial installations of each country.) Since one of the elements in the breakdown of 
negotiations was Soviet refusal to agree to a world mineral resources survey by an international 
body, it hardly seems to be likely that they would agree to a measure which might also appear 


to them to be directed toward hampering their free development of their own economy while 
it gave other countries opportunities for espionage in the Soviet Union. 
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fective control system, and it also feared that the proposed Census of 
Armaments would engulf the American atomic bomb stockpile. The new 
Soviet maneuver which aimed to reopen the path to agreement really in- 
jured the chances for agreement by threatening simultaneously to weaken 
America’s bargaining position while removing that for which it sought to 
bargain further into the future. To avert this danger Mr. Baruch began to 
press for a speedy report by the Commission to the Security Council, and 
despite strong Soviet resistance, he obtained it. While the rest of the 
majority of the Commission was willing, although not entirely happy, to 
accept Mr. Baruch’s deadline, December 31, 1946, for the completion of 
the First Report, they were considerably less than happy about Mr. 
Baruch’s adamant attitude on the veto. General McNaughton urged 
caution in the discussion of the veto: 

If there came about a situation where it was felt that [military] sanctions would have to 
be applied against one of the Great Powers, it would be a condition of absolute war, 
whether the opposition of the one power took the form of resistance or took the form of 
veto. The only way in which it could be overcome would be by the use of force, and the 


use of force against a great power means war. From what I have said about sanctions, 
it will be evident, I think, that we must be careful in the phrasing of this Report. 


Other delegates also expressed their wish for a more conciliatory American 
attitude and the sentiment of many of the delegates who ultimately sup- 


ported the American position was spoken by the Chinese delegate, Mr. 
Quo, who said: “In principle, if it comes to a vote, we will vote for the 
Baruch resolutions, but . . . it may be desirable to have a unanimous de- 
cision by our commission.” 

Mr. Baruch ingeniously attempted to win Soviet acceptance of his de- 
mand for the prohibition on the veto by distinguishing between foresee- 
able and specifiable infringements on which unanimous agreement could 
be achieved in advance and for the punishment of which there should be 
no veto, and those infringements which could not be clearly defined in ad- 
vance, sanctions for which should remain in the hands of the Security 
Council with its usual veto power. The French and Canadian delegates 
were not impressed with this distinction. Even the cautious Sir Alexander 
Cadogan, who seldom raised objections to the American viewpoint, said 
on December 30 that he himself “had . . . wondered whether a critical 
passage of the report dealing with this point might have been otherwise 
worded and had hoped that, somewhat differently stated, it might at that 
stage even have commanded unanimous acceptance.” 

Mr. Gromyko’s rebuttal combined the usual Soviet desire to delay a 
decision by requesting an item-by-item consideration of the American: 
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proposals, which had already been discussed in great detail, “in order to 
include absolutely necessary corrections,’ with a contradictory and com- 
prehensive rejection of the Report as a whole. In the course of this attack, 
Gromyko went further toward a vetoless international control scheme 
than at any previous moment when he agreed that “‘it is indisputable that 
control organs and organs of inspection should carry out their control and 
inspection functions acting on the basis of their own rules, which should 
provide for the adoption of decisions by a majority in appropriate cases.” 

Although it had become more definite in its renewed commitment to 
international control, the Soviet policy had thus far never made any 
proposals more specific than the generalities about the necessities and 
virtues of a prohibitory convention. On February 18, 1947, however, Mr. 
Gromyko submitted twelve amendments to the Report, one of which was 
a clearly implied acceptance of “international management.” It was a de- 
mand that “inspection, supervision and management on the part of an 
international organ shall be applied with regard to all existing plants for 
the production of ultimate atomic minerals immediately after entry into 
force of an appropriate convention or conventions.” Similarly the other 
references to management in the Report were allowed to stand. The veto 
prohibition was, of course, deleted by an amendment. For nearly two 
weeks the signs of rapprochement seemed most promising. But on March 
5, instructions having presumably arrived from Moscow, an unprecedent- 
edly vehement attack on the American scheme was launched. ‘“‘Manage- 
ment” was now designated as “thoroughly vicious and unacceptable,” 
representing an attempt at American capitalistic domination of the eco- 
nomic life of the Soviet Union. Mr. Gromyko still adhered, however, to 
“effective inspection [as] . . . a necessary component part of the system of 
international control.” 

Ten days later he submitted an amendment to the amendment which 
had called for the establishment of management by the international 
agency over the existing American plants. His superiors in Moscow were 
gradually beginning to clarify themselves and to make up their minds. 
They had decided against management almost a year after it had first 
been authoritatively discussed in public. But although they also had de- 
cided in favor of inspection, they had either not worked out their views 
sufficiently or else had not communicated them to New York. In any case, 
when the Soviet delegate was asked in connection with his amendments 
whether inspection would allow a search for clandestine plants, he delayed 
answering by saying that the scope of inspection would have to be defined 
in the convention. Similarly he evaded discussion as to whether the in- 
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spection personnel would be international in composition by saying it 
would be “under international authority.”” When pressed further he agreed 
to accept a written question on the matter, expecting apparently that in 
the meantime new instructions would come from Moscow. Apparently 
they did not come since when the question was submitted four days later, 
he asserted that it was out of order because it led away from the discus- 
sion of the Soviet amendments! 

Finally, on June 11, 1947, the Soviet Union presented its own pro- 
posals. They were proposals for inspection of the type which had been re- 
jected as insufficient by the Acheson-Lilienthal Report. They were ac- 
companied by no supporting arguments which demonstrated either their 
own adequacy or the superfluity of a system of control such as was pre- 
sented in the First Report. Mr. Gromyko now insisted that work in the 
Control Committee be discontinued and that the Soviet proposals be con- 
sidered in lieu thereof. He did not succeed in this; meanwhile the Soviet 
delegate in the Control Committee, while refusing to participate in the 
substantive discussions, continued throughout June and July to protest 
about the waste of time involved in talking about the “‘internationaliza- 
tion of the atomic industry.” Yet, as the group working on survey prob- 
lems was about to conclude its deliberations, the Soviet delegate insisted 
that more time be spent on the question. 

When the Working Papers were completed by the Control Committee, 
Mr. Gromyko attacked them as being based on the original American 
proposals and therefore constituting no basis whatsoever for solving the 
problems raised. At the same time he continued to press for the detailed 
consideration of his June 11 proposals, which other members of the Con- 
trol Committee felt had already been discussed in other forms, and which 
did not provide, according to a Canadian resolution, “an adequate basis 
for the development by the Committee of specific proposals for an effec- 
tive system of international control of atomic energy.” 

At this point, Mr. Gromyko changed his line somewhat and began to 
argue for consideration of the points—the existence of which he had just 
recently denied—on which there was fundamental agreement between the 
Working Papers and his own proposals. He also expressed a tentative ap- 
proval of, or at least interest in, the quota system (for the geographical 
apportionment of atomic energy activities) which had been set forth in 
the Working Papers. 

The majority, probably exasperated with Gromyko’s about-face re- 
versals, his generalities, and his crude attacks, disregarded his request, 
which might if seriously undertaken by both sides have offered some pos- 
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sibility of a more favorable development toward compromise. Whatever 
the causes, it was one of those evanescent opportunities which the Com- 
mission should have accepted despite the probability that it might turn 
out to be another mare’s nest. Instead the majority adopted the Canadian 
resolution quoted above. On the same day (August 11) Sir Alexander 
Cadogan transmitted a series of questions to Mr. Gromyko and on Sep- 
tember 5 the answers were delivered. They repeated with insistence his 
old point about the need for a plurality of conventions, the first of which 
must be one prohibiting atomic weapons. As to whether his reference to 
“periodic inspection” excluded the possibility of “continuous inspection,” 
Mr. Gromyko was evasive, saying only that periodic inspection did not 
mean inspection at fixed regular intervals. (The meaning of “periodic in- 
spection” remained open until the very end, even though Mr. Gromyko 
did reject, in the 1948 discussions, “continuous inspection’ which he 
claimed would be equivalent to “management.”’) The fourth British ques- 
tion referred to “special investigations” in cases where there was a suspi- 
cion of violation, inquiring into the grounds on which such investigations 
could be initiated. Gromyko replied that special investigations could be 
carried out where reports submitted by governments seemed to raise sus- 
picions, where the international control commission discovered discrepan- 
cies between their checking of national accounting data and their obser- 
vations of nuclear fuel available, or where their inspectors reported suspi- 
cious activities. Inasmuch as the Soviet proposals provided that the in- 
spectors “normally . . . will visit only declared plants,” it is difficult to 
see how they could legitimately have their suspicion aroused. Further- — 
more because of the indeterminacy of the ‘‘material balance”’ in extraction 
and separation processes, congruity between ‘‘nuclear fuel available and 
accounting data’’ would not be a safeguard against diversion. In reference 
to control activities other than inspection, the Soviet position was that 
“supervision, management and licensing do not follow from the tasks of 
the establishment of strict and effective international control.” The con- 
trol procedures which the Soviet reply enumerated included: 1) inspection 
and investigation, 2) accounting, 3) working out and assignment by the 
Commission of rules of technological control of the plants, 4) requesting 
from governments information relating to the activities of plants of atomic 
energy, 5) submitting recommendations to the Security Council. (It should 
be noted as an instance of the slipshod and stumbling procedure of Soviet 
policy-making, even on the highest levels, that control by quota assign- 
ment, which Gromyko had mentioned sympathetically nearly a month 
before, was not listed among the control techniques.) 
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The Soviet replies did nothing to bridge the gap between the June 11 
proposals and the: Working Papers which the Working Committee had 
summarized on August 15 as bearing on: 1) veto on sanctions, 2) safe- 
guards for strict international control, 3) the number of treaties or cove- 
nants (the majority had wanted only one inclusive treaty while the 
Soviets wanted one for prohibition of atomic bombs and possibly another 
for control), 4) the sequence and timing of stages, 5) research by the in- 
ternational agency on atomic weapons (which the majority had sought to 
reserve to the international authority and which the Soviets had sought 
to ban entirely). 

The Working Committee omitted one very important difference be- 
tween the Americans and the Soviets with regard to the destruction of 
bombs. Whereas the Soviets had sought from the very first the destruc- 
tion of the American atomic bomb stockpile, they never specified whether 
by destruction they meant detonation or separation of casing and mech- 
anism from fissionable material and destruction of the former. The sig- 
nificance of this issue lay in its indication of a) the failure of the Soviet 
policy makers to think through what was really involved in their demands 
and b) the increasing unwillingness of the Americans to meet the Soviet 
demands as long as no concessions were forthcoming from the Soviet side. 

Nonetheless, despite the fact that the Americans and, to an increasing 
extent, the rest of the majority showed little inclination as the discussion 
continued to make concessions, the Second Report and the Working Papers 
on which it is based were conciliatory in restricting the range of aerial 
surveys and inspections for suspected clandestine activities. These repre- 
sented the most considerable effort of the majority to take Soviet sensibili- 
ties and obduracies into account and to offer as many safeguards from un- 
necessary intrusion as were compatible with effectiveness. 

Mr. Gromyko attacked the Second Report as “absolutely unsound,” 
although he once more flirted with the quota scheme. He produced neither 
arguments in favor of the effectiveness of his own June 11 proposals nor 
arguments against the superfluity of the devices recommended in the Re- 
ports. He simply charged the latter with being “unsound from the point 
of view of the organization and technique of international control; con- 
trary to the very idea of international control; the idea of an international 
organ owning atomic energy plants and atomic raw material precludes in 
point of fact international control as such.” 

Although the majority must have had very little hope of substantial ac- 
complishment through further discussion in the Commission, it was de- 
cided on December 19, after several months of suspension, to reopen the 
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examination of the Soviet proposals. The re-examination ended where it 
began—there was agreement only on two general principles: 1) there 
should be some type of international control by an agency using interna- 
tional personnel and 2) sovereign states should not produce or possess 
atomic bombs. On the former, there was unbridged disagreement con- 
cerning the type of control: The Soviets wished to allow only periodic in- 
spection and special investigations, the majority wanting management of 
all “dangerous” activities. On the latter issue there were marked differences 
on timing: The Soviets wished a convention to be concluded immediately 
for the destruction within ninety days of all atomic bombs, and they re- 
fused to make it contingent on the conclusion of a control convention or 
treaty. (Typical of Gromyko’s contradictory approval is that after being 
more explicit on this point than he had ever been before, in his last re- 
marks he seemed to complain that no one had ever made a proposal to 
make the conclusion of a prohibitory convention dependent on the con- 
clusion of a control convention.) The majority looked forward to a time 
when, as the control system was being established, the bombs would be 
“disposed of.” 

The Americans and their majority associates never made any attempt 
to work out in the Commission a telescoped timing scheme which would 
give the Americans the assurance that while they were renouncing their 
atomic bombs the other countries would be under control and which would 
simultaneously reduce Soviet anxiety during the period when control 
would prevent them from making atomic bombs while the Americans still 
retained theirs. This was a serious omission by the Americans. Even if 
such a scheme had proved unacceptable to the Soviet Union, we would at 
least know that we had done all that was in our power to obtain agree- 
ment. 

The disagreement on the veto and sanctions was actually one which 
could have been eliminated by a more conciliatory American attitude. 
Not only was its timing bad, but it was unimportant in the light of prin- 
ciple and wrong in the light of expediency. Assuming that an existing in- 
ternational control system afforded adequate “danger signals,’’ the detec- 
tion of violations, if they were of sufficient magnitude, would result in 
vigorous actions of self-defense (probably war) by the states which re- 
garded themselves as endangered by the violator. On the other hand, even 
if the Security Council needed only a majority instead of unanimity to in- 
voke sanctions against a violator, if the violator were strong enough and 
also refused to desist, then there would be war also, this time under United 
Nations auspices—an advantage it is true, but a meager one. Nor does the 
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contention of the proponents of the abolition of the veto on sanctions that 
preventive action would be automatic if there were no veto in the Security 
Council carry much weight. There would always be the possibility of 
“deals” among the members of the Council and “independents” might 
well exist whose indecision would be the objects of the cajolery and 
threats of the violators and of those who wished for instantaneous and 
severe sanctions. 

Even though a concession on the veto question might not have changed 
the Soviet refusal to allow an effective control scheme, still it was a con- 
cession which we should have made in order to be sure that we left no op- 
portunities for agreement on the effective minimum unexplored. The fact 
that we did not do so is evidence of our rigidity, obstinate pride, and 
failure to think through what was involved in the discussions. And since 
the Soviets argued so frequently from the precedent of the alleged effec- 
tiveness of the prohibition on the use of poison gas in the past war—a 
prohibition which allowed research, development, and stockpiling to go 
on—we might have proposed a similar convention as a token of our good 
will. We would have then been in a better position to turn down the 
Soviet version of a prohibitory convention independent of the conclusion 
of a control convention; but we did nothing of the sort. 

The rigidity was thus by no means entirely on the Soviet side. We 
understood better what was involved; we had more information, more 
free and intelligent discussion than the Soviets; we began with more good 
will but not with enough. Since we can never be sure that some of the con- 
cessions of the type mentioned above might not have been helpful in re- 
ducing the range of disagreement, we cannot attribute all responsibility 
for the failure of the discussions in the Commission to the Soviet Union 
or to the general international situation. Some of it also rests with us. 


Ill 


Did the Soviet Union wish to have the atomic bomb subjected to inter- 
national control? That question cannot be answered as a whole. The 
Soviets certainly wished to see atomic bombs eliminated from national 
armaments at present, i.e., as long as only the United States possessed 
them. In view of their fear and suspicion of the Western countries, they 
could hardly have believed that the inspection scheme which they finally 
put forward could be effective. It seems even more probable that the 
Soviet Union did not begin the negotiations in the Commission with the 
definite determination to establish a system of international control. 

Why did the Soviet Union not wish to have the atomic bomb subjected 
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to effective international control? I should like to emphasize here their 
lack of understanding of the political and military implications of the 
bomb and the relationship of this lack of understanding to some of the 
characteristics of the Soviet élite. 

The Soviet élite is a revolutionary élite with a state of mind which sets 
it in conflict with the rest of its society and with all other societies, 
an élite still motivated by universal hostility and distrust. For both ra- 
tional and irrational reasons, the Soviet élite fears the dissatisfaction of 
its citizenry. The irrational reasons are derived from the general state of 
psychological insecurity of a revolutionary élite of which there are still 
many survivors among the members of the Politburo. The rational reasons 
stem from their apprehension that dissatisfaction with the low Soviet 
standard of living as compared with that of the West might be expressed 
by the Russian people in a revolutionary way. Distrustful toward their 
own people to the extent of forbidding them to discuss and criticize freely 
basic alternatives of policy, they therefore doubly suspect anything which 
would bring foreigners into the Soviet Union to peer about with some 
independence and to carry out of the country whatever information is 
gained. And the mere presence of those foreigners on Soviet soil might 
possibly enable their own citizens to acquire conceptions of life in other 
countries quite different from those which are officially imposed. 

At present and for many years, as we know, the rulers of the Soviet 
Union have tried to make their people believe that anything that goes on 
in the Soviet Union is better than anything that goes on elsewhere. The 
war endangered the Soviet pattern of preventing their people from know- 
ing the nature of life in the outside world—Russian soldiers were in foreign 
countries by the millions. To forestall the anticipated difficulties, the 
Soviet élite has been conducting in all spheres of life an extremely ener- 
getic anti-Western campaign. It is probably not so much the actual 
danger, as the fear of danger, arising from unrest which prompts the Soviet 
élite to be uneasy about an international control scheme. 

But the entire Soviet fear of international control cannot be explained 
by reference to rational and irrational xenophobia and the psychological 
insecurity of the Soviet ruling group. These fears, which are reinforced by 
traditional Marxist-Leninist dogmas about imperialistic designs against 
the Soviet Union, and the conventional secrecy preoccupations of military 
bureaucrats have been one factor in the delaying tactics of the Soviet 
delegates in the Commission. These tactics indicate a Soviet desire to pre- 
vent the Commission from reaching the conclusion which it actually did— 
a conclusion which would place the Soviets jn a somewhat unfavorable 
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light—since even many Communist sympathizers could not resist the 
temptation to be impressed by some elements in the original American 
proposals and were hard put to explain away their rejection by the 
Soviets. It was, therefore, simply undesirable from the standpoint of the 
Soviet propaganda for the proceedings to conclude too early. 

But a considerable part of the Soviets’ delaying tactics are to be ac- 
counted for by their ignorance of the nature of the atomic bomb and their 
uncertainty as to its significance. The frequent repetitions and evasions of 
the Russian delegates in the face of questions from the other members of 
the Commission are to a great extent the result of the failure of the in- 
structions from Moscow to take into account the possibility that certain 
kinds of questions would be raised. The inadequacy of these instructions 
and the delegates’ frequent fluctuation in attitude indicate that their su- 
periors in Moscow were simply unable to make up their minds in a con- 
sistent and comprehensive way. The inconsistency and narrowness of the 
instructions point to the superiors’ uncertainty about the nature and im- 
plications of the bomb. They were placed in the unfortunate position of 
being simultaneously unable to accept a device as repellent as internation- 
al control and uncertain as to the degree to which their security might be 
jeopardized by rejection of such control. Their delaying tactics permitted 
them to delay coming to grips with the dilemma in the hope that some- 
thing would turn up (e.g., their own development of the bomb or dis- 
covery that the bomb is not really as terrifying as the Americans claim) 
enabling them to dispense with the necessity for accepting international 
control. 

Given their desire to remain at peace with the United States, which we 
accept as axiomatic, it seems that only ignorance of the bomb’s potentiali- 
ties and the failure to reflect on the nature of an atomic armaments race 
could allow them actually to obstruct, as they have, the establishment of 
the scheme which could have helped to prevent an atomic armaments 
race and an atomic bomb war which would be generated by a situation in 
which several large states already hostile toward one another possess 
atomic bombs. 

How may we account for this lack of awareness of the military and po- 
litical significance of the bomb—an ignorance which, when coupled with 
their distrust of foreign cultures and their uncertainty, allows them to re- 
sort to cavalier tactics which can only injure themselves as well as the rest 
of civilized mankind? 

The initial factor is Soviet national pride. The first atomic bombs were 
detonated when Soviet national pride and suffering were at their height. 
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The suffering was made bearable in part by their sense of achievement 
in the war and by the belief that their rulers were superior to all others 
in ingenuity, wisdom, and strength. Acknowledgement of the importance 
of bourgeois technical and scientific achievement in which they had had 
no share, even if they could bring themselves to admit it, might have ap- 
peared to the Soviet leaders as too injurious to the self-esteem of their peo- 
ple and thereby injurious to their own power position. It should also be re- 
membered that claims for the potency of the atomic bomb were made 
with greatest vigor after the end of the Japanese war when the needs of 
Soviet self-esteem demanded that victory in the Japanese war be credited 
to Soviet arms. The claims about the atomic bomb were rivals to this de- 
mand, and in their need to bolster their own and their people’s morale, 
the Soviet élite could not accept them. 

Furthermore, most of what the Soviet leaders knew about the power of 
the bomb was learned from the American privately owned press, the de- 
liberate mandacity of which is a basic article of the Marxist-Leninist doc- 
trine. Much later at Bikini they were able to learn of it directly, but under 
American auspices, which did not overcome the suspicion that the whole 
thing was a hoax. Information developed by the routine business of espi- 
onage, for example in Canada, was apparently treated in a corresponding- 
ly routine fashion by Soviet intelligence officers and probably did not 
penetrate very far upward to the level where its significance might pos- 
sibly have been more accurately and realistically assessed.’ 

It is also quite possible that the energy with which the United States 
demanded a drastic system of international control also led the Soviets to 
underestimate the bomb. The Soviets’ conception of international rela- 
tions and especially their conception of the motives of bourgeois statesmen 
do not prompt them to expect acts of generosity or of the renunciation of 
power on the part of their “natural enemies.’’ If the bomb were really as 
powerful as the Americans declared it to be, would they be as willing to 
give it up as they claim to be? To this question a plausible answer would 
be: The bomb is not so powerful but by making it appear to be so, the 
Americans hope to force us to enter into a scheme whereby their agents 
will enter our country, learn all about our resources and weaknesses, and 
thus prepare themselves more adequately to do battle against us. 

Once the disposition to disbelieve the reports of the atomic bomb’s de- 
structiveness had taken root in the minds of the Soviet élite, it was rein- 

3 Stalin’s indifference to Truman’s announcement of the bomb at Potsdam, as reported by 


Byrnes and other participants, is certainly compatible with the hypothesis presented here con- 
cerning the Soviet élite’s unawareness of the significance of the bomb at least in 1945 and 1946. 
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forced by the Soviet system of diplomatic representation and of the ac- 
quisition and transmission of intelligence. Soviet diplomats are granted no 
discretionary powers in negotiations and their briefing tends to be narrow 
and specific. The narrowness of their instructions and the omission of their 
superiors to provide them with alternatives give the Soviet diplomats 
little opportunity for wide ranging discussion, for exploration, and for the 
acquisition of insight into the minds of their opposite numbers. There is 
a marked tendency among subordinates everywhere to tell their superiors 
what they think their superiors wish to hear. This is probably very much 
the case among Soviet diplomatic representatives, who must always be 
alert to avoid an independence of judgment which might be interpreted 
as a sacrilegious and personally dangerous “deviation.” In consequence 
their reports to their superiors can scarcely be expected to be very reveal- 
ing. The Soviet élite is thus insulated from a realistic understanding of the 
way in which the bourgeois world works. 

For all these reasons, the Soviet élite has irresponsibly treated the 
atomic bomb as a relatively minor matter. It thus has a very large share 
in the heavy guilt which has been incurred by allowing the present crisis 
in international relations to develop. 


IV 

It is reasonable to believe that when the Commission’s discussion be- 
gan, the State Department, the White House, and most of the politically 
interested sections of the American people were in favor of effective and 
comprehensive international control. They might not have liked it if they 
actually obtained it and they might have even withdrawn from it once 
they perceived in practice what it involved, but when the Commission 
discussions began they were definitely in favor of it. The American people, 
thanks to the exertions of the atomic scientists, knew more about the de- 
structive potentialities of the atomic bomb than other people. Their lives 
were less distracted by immediate physical deprivations, and they could 
devote more attention to the discussion of wider issues and the remoter 
future. It might well be that their motives for supporting international 
control did not arise simply from a disinterested concern about the future 
of civilization—but rather from fear of what might happen to themselves. 

Physical and social scientists began very early, independently of the 
government, to think about international control arrangements. The 
Acheson-Lilienthal Report represented a high point in the evolution of 
American thinking on the problems and, by the time the American delega- 
tion to the Atomic Energy Commission was appointed, a great deal of 
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imaginative and sophisticated thought had been invested in the subject. 
Unlike the Soviet delegation, the American delegation was provided with 
a rich background of inventive exploration into alternative possibilities. 

The differences in point of departure may be attributed not only to the 
greater knowledge of the American public about the bomb, which is partly 
a function of the freedom of agitation and discussion within which the 
American scientists and politicians could operate, but also to the fact that 
the freedom to discuss public policy alternatives prior to or concurrently 
with the government’s own deliberations enabled the American delegates 
to understand the strong points of their proposals since they had been 
able to discuss and analyze numerous alternatives. The availability of the 
experience of the scientists who had worked on the Manhattan project 
was certainly a great advantage but probably equally important was the 
prior initiative of the Yale, Chicago, and Carnegie groups in attempting 
to formulate the problems of international control. The Soviet procedure, 
in which all discussion of alternatives is confined to the government, 
meant that their policy makers did not have before them such a wide 
range of possibilities, and consequently their choice could not be defended 
with the same degree of relevance and substantiality as the American 
proposals. 

The American support for the abolition of the veto power on sanctions 
for infringements on a control agreement rested on different foundations. 
Many Americans accepted Mr. Baruch’s own addition to the Acheson- 
Lilienthal scheme as an important improvement on United Nations pro- 
cedure. The high hopes of the majority of the American people in the 
United Nations had already begun to sink into disillusionment and cha- 
grin in the face of repeated Soviet use of the veto power in the Security 
Council. Mr. Baruch’s proposal was therefore greeted as a means of mak- 
ing Security Council decisions effective—as well as of making the interna- 
tional atomic energy control authority effective in the performance of its 
tasks. 

Publicly available evidence does not reveal how unanimous the govern- 
ment was in the anti-veto attitude. While Mr. Baruch and his American 
associates argued emphatically for it in the Commission, the American 
delegates in the General Assembly in the autumn of 1946 did not stress the 
necessity of eliminating the veto power. A plausible hypothesis is that 
Mr. Baruch, having been commissioned to work out the American pro- 
posals, included the veto prohibition as coming within the range of his 
allotted discretion. Not only would it meet a need to give an individual 
stamp to a body of proposals largely taken over from the Acheson-Lilien- 
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thal scheme, but it would also enable him to gain from the Soviet Union a 
very great concession in return for what the United States regarded (from 
its side) as a very great renunciation—namely, the renunciation of the 
atomic bomb. His success in obtaining this concession from the Soviet 
Union would have been of great aid in facilitating the ratification of a con- 
trol treaty by the Senate. In the course of the debates, as the delaying ob- 
structive tactics of the Soviets became more apparent, the veto prohibi- 
tion, which became even earlier a major stumbling block in the negotia- 
tions, acquired the additional function of a stick with which to beat the 
Soviets before American and Western European public opinion. The fact 
that the United States did not even make any attempt at a compromise 
on the veto question may be attributed to personal involvement in the 
proposal on the part of the American delegates and the expectation, as 
the hope of agreement diminished, of exhibiting the Soviets as the villains 
of the piece before a public which had already taken sides on the issue. 

It seems also likely that as the expectation of agreement declined al- 
most to nothingness and as exasperation with the Soviet delegates grew 
within the Commission, the American striving to have the majority con- 
trol scheme realized also declined, being replaced by the routine elabora- 
tion of implications and the exploitation of a morally advantageous posi- 
tion for propaganda purposes. The establishment of an effective control 
scheme ceased to be the central issue of the discussions. 

We have already described the relative inflexibility of the American at- 
titude during the negotiations and remarked on the unconciliatory atti- 
tude—even where as in the days prior to the acceptance of the First Re- 
port close friends of the American viewpoint earnestly sought some con- 
cessions. Mr. Wallace’s furious attack on Mr. Baruch in September 1946, 
which sought to minimize the veto question by an interpretation which 
Mr. Evatt presented later in the Commission, and which, contrary to 
Mr. Wallace’s assumption, the Soviets would not accept, undoubtedly 
helped to make the American attitude more rigid. To have accepted Mr. 
Wallace’s line after his attack, would have been too humiliating to those 
whom he had attacked. 

There was a chance for a modification of the American attitude on the 
veto after Mr. Baruch’s rather stern resignation at the end of 1946, but 
the Soviet onslaught on the American proposals in February and March 
1947 made this more difficult. By this time, the general situation had de-. 
teriorated to such an extent that only the best possible human atmosphere 
in the Commission’s meetings could have maintained optimism about a 
successful outcome. But on the contrary, acrimony between the majority 
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and the minority became too strong despite valiant efforts by the French 
delegates in particular to ameliorate the situation. At present the situa- 
tion is so unpromising as far as atomic energy control as such is concerned 
that even if the Soviets were to accept the majority plan, the American 
people and their leaders might indeed be too distrustful of the Soviets to 
accept their scheme which they themselves had proposed. The interna- 
tional control of atomic energy has ceased for most people in the United 
States to be a relevant alternative policy in the present situation. 


V 


Despite the advantages of information and discussion, the American 
government and people have allowed the drift of events, their irritation 
and dismay over the fear-impelled obstructiveness, the dogmatic obstina- 
cy and aggressiveness of the Soviet Union, and their own self-righteous- 
ness to drive them into a situation in which a policy is gradually taking 
shape from which insight into the nature of the atomic bomb is excluded. 
It is true that purely military calculations are slowly and uncoordinatedly 
coming to take atomic bombs into account, but diplomatic and strategic 
calculations are being made as if the atomic bomb were “simply another 
bomb.” The people, press, and government of the United States have 
come to the point where they regard an atomic bomb war as something 
which, however horrible, must be reckoned with as a datum. As long as 
the threat of such a war is not imminent, they view the possibility with 
uneasy equanimity. In so far as they hope to avoid that war, they rely on 
procedures which were appropriate and tolerable in a world of numerous 
states of more or less equal power and weapons of equal and limited de- 
structive potentialities. 

Having disarmed so rapidly in most categories—except for the atomic 
bomb, and to such an extent as to cause a serious imbalance of military 
power in the major power-vacuum of Western Europe, the United States 
has now thrown itself into a near panic in its contemplation of the results 
of its poorly thought-out policy. Trying now to redress the balance by 
bringing its armed forces up to moderate strength, the necessities of 
democratic politics have precipitated both in Europe and in the United 
States a serious state of anxiety about the danger of war. The American 
policy, which begins to emerge, aims to fill the power vacua around the 
periphery of the area allotted to the Soviet Union at Yalta by economic 
stabilization and military reinforcement. The economic stabilization of 
Western Europe is a great and large-visioned measure which has, however, 
been placed in a unfortunate context; it has been associated with a policy 
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which justifies the economic measures in terms of negative anti-Soviet 
consequences—consequences which by their unforeseen repercussions 
might negate the beneficial aspects of the policy. 

The present American policy is not based on the expectation of an im- 
mediate Soviet expansion into Western Europe by military means—and 
in any case American policy is not oriented toward the immediate mili- 
tary prevention of such an expansive movement. But despite the expecta- 
tion that the Soviet army will not move westward at present, the United 
States government in so far as it has any clear ideas on the matter at all, 
seems to think that in about two or three years or sometimes later, the 
danger of such an expansion will be greater—at a time when America will 
have been armed to a point where its non-atomic armament will be more 
or less comparable to the Soviet Union, and its atomic armament undoubt- 
edly far greater. This greater danger is what American policy then expects 
to “contain” by its greatly expanded military power, assuming the cor- 
rectness of American predictions that a) Soviet Union will not occupy 
Western Europe in the very near future. (If this expectation were not 
widely held in American governmental circles, there would be no sense in 
the Marshall plan. Especially in the more anti-Soviet interpretation of it, 
it would be inconceivable that the United States should give funds to a 
Soviet-controlled France, Italy, etc.) b) In the next three years when the 
Soviet motivation to invade the West might be greater, the increased 
armed power of the United States and the internal economic and political 
stability of those countries will provide a counter-incentive to the Soviet 
élite. Thus it is expected that peace will be maintained during the period 
and until the time that the Soviet Union succeeds in developing atomic 
bombs in quantity. If American policy is proclaimed as anti-Soviet con- 
tainment and if generous economic rehabilitation measures are justified 
only on that basis, then it may surely be expected that the Soviet élite, 
with its fundamentally irrational hostility toward the outer world over- 
laid by its Marxist and Leninist doctrinairism, will arm with all possible 
speed, build atomic bombs, etc., to the limit of its capacity and strive to 
fill every power vacuum around its periphery as soon as possible. Even 
if we succeed in Western Europe—a task difficult enough in itself, there 
will still remain the Far and Middle East power vacua which are more 
intractable to our devices and in which Soviet jockeying for position will 
be interpreted as expansionism which will be in turn countered by our 
own attempts to redress the balance—and which by a cumulative process 
will raise the tension level between the two great states. 

Thus in the case of American policy, too, just as in the case of Soviet 
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policy, we can perceive a policy in which the atomic bomb is not taken 
centrally into account. It is more difficult to explain why American gov- 
ental and public leaders have allowed themselves to deal so incoher- 

tly with the atomic bomb. Conceivably the division of labor in the 
State Department, the political and psychological unimaginativeness of 
the professional military men, the irresponsibility of some of the White 
House advisors, the Soviet vetoes in the Security Council, the Soviet 
satellite policy, the breakdown of joint control in Germany, and finally 
the exasperation and hopelessness engendered by the nature of Soviet 
behavior in the Atomic Energy Commission account for this distraction 
of the mind’s eye from the proper object of attention. Anti-Communism, 
a feeling of unappreciated generosity, and many other factors enter into 
this present tangle of anti-Soviet hostility in the United States. Their 
chief result is that in order to head off a danger which does not exist at 
present, certain lines of action are being followed which in their turn have 
a good chance to precipitate the war which we want so much to avoid. 


VI 


In the present international situation it was wise to discontinue the ac- 
tivities of the Commission. The reasons which motivated the suspension 
of the work of the Control and Working Committees must necessarily 


continue to operate as long as the level of tension between the United 
States and the Soviet Union continues to be high. When the Security 
Council meets to consider the Third Report, the United States delegate 
should offer to participate in an agreement to abstain from the use of 
atomic weapons, and it should also withdraw its demand for the prohibi- 
tion of the veto on sanctions. These are now minor concessions but they 
should be offered even though the hope of stimulating a compromise atti- 
tude in the Soviet policy makers and delegates by these means is extreme- 
ly slight. In any case, it would not be helpful for the Commission to go 
on with the elaboration of the details of the majority control scheme as 
long as the Soviet Union shows no signs of agreeing to its main principles. 
It would moreover only add to the already disastrously large sense of 
futility and irritation of disappointed hopes and expectations of further 
deterioration if the discussions were to continue in their recent vein. The 
prestige and possibilities of the United Nations would be further damaged 
by the continuation of such occurrences. 

It has at times in the past year been recommended that the heads of 
the United States, the Soviet Union, and Great Britain meet to discuss 
and settle the atomic energy issue. It is certainly true that the Soviet poli- 





THE FAILURE OF THE U.N. ATOMIC ENERGY COMMISSION 875 


cy can only be changed by a direct decision of those at the top and that 
the information and recommendations necessary to the changing of the 
policy are most unlikely, given the nature of Soviet diplomatic procedures 
and organization, to come from the Soviet representatives in the Com- 
mission. It is, however, scarcely conceivable that under present conditions 
a conference among these three personalities could have any chance of 
success. The atomic energy issue is too intricately related to a wide com- 
plex of other issues, especially that of disarmament, the settlement of 
which by means of a conference in the present atmosphere seems improb- 
able, to say the least. Such a conference would undoubtedly raise hopes 
too high; its probable failure would make it appear as if the last desperate 
efforts having failed, there is nothing else to do but to await and prepare 
for a war. 

Before conferences can become effective, other means of stabilizing 
peace and mutual trust must be built up. This can be done not through 
conferences in which only promises can be made, but through concrete 
policies and achievements over a prolonged period. But as time passes, 
mining and processing carried on by sovereign states outside any interna- 
tional control scheme will reduce the degree of assurance with which any 
scheme to be established in the future can be accepted. There then can 
never be any certainty that all that has been mined and processed has 
been turned over to the international authority and this type of uncer- 
tainty will itself be an incentive to clandestine operations. Hence as the 
chances of the effectiveness of a control scheme to breed mutual confi- 
dence decline, the need for the creation of mutual confidence by other 
methods becomes more imperative. 

Present day American policy—in so far as it aims only at the contain- 
ment of Soviet expansion as its final goal—can never help to build this 
mutual confidence or moral consensus which is the only basis for the pre- 
vention of an atomic armaments race and an atomic bomb war. 

American policy does, however, contain very important elements which 
can, if extended and placed in a different context, contribute greatly to 
the growth of political stability and moral consensus in the world. The ex- 
tension of some form or other of the ERP to the Soviet Union, without 
irrelevant strings attached to its extension or, indeed, even the demand 
in the early phases for the further articulation of the European and Soviet 
economies is among the measures which might contribute to this. These 
measures will be costly and certainly difficult to encompass politically, 
and since they will also have to be accompanied by a stern opposition 
to any appeasement tendency which would allow further Soviet ex- 
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pansion, should that be contemplated, will require great skill on the part 
of our governmental and public leaders. To combine firmness, that is, 
opposition to appeasement, the development of the power to oppose it and 
the simultaneous avoidance of loose talk and saber-rattling with gener- 
osity and patience greater than we have ever shown before will place de- 
mands on the American people which will be extraordinarily difficult to 
fulfil. But these are the demands which must be met if effective control of 
the atomic bomb is to be established and if the period of armed truce is not 
to be succeeded by an atomic bomb war. 
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THE PROSPECTS OF COOPERATION 
IN A BIPOLAR WORLD 


Haro D. Lasswe.i* 
\ WORLD politics freezes into a bipolar mold, policies in every 


sphere of human activity are affected by calculations of the 

relative strength of America and Russia. A good crop in West- 
ern Germany is chiefly evaluated, not in economic or humanitarian terms, 
but according to its effect upon Soviet-American power. The question 
whether Italy is to receive economic assistance is entangled with esti- 
mates of how the economic recuperation of the Italian peoples will 
affect the spread of communism. Whether Koreans or ‘Chinese are to 
have medical aid becomes subordinated to the Russo-American balance 
of power in Asia. Every expansion of population, every decline in the 
death rate, every upswing in production, every drop or rise in the stand- 
ard of living, every amelioration in the respect position of the colored 
peoples, every advance in scientific knowledge, every radio broadcast, 
every movement of students or traders or tourists or displaced persons 
across frontier lines, every addition to transportation facilities (by air, 
sea, or land), every movement of raw materials, foodstuffs, semi-processed 
products, machine tools or consumer goods: In a word every social change 
is promptly weighed in the scale pans of power and responded to accord- 
ingly. 

The prospects of cooperation depend upon whether the demands, ex- 
pectations, and identifications of Russians and Americans can be modi- 
fied to include cooperation.’ 

It is no exaggeration to say that World War I wasa traumatic shock to 
the West, mainly because it happened at all. Business civilization had a 
dream of its own, the legend of a peaceful, prosperous, and fraternal fu- 
ture. It was the dream told round the world by Cobden, who spoke of the 
perfectibility of man as the peoples of the earth learned to buy and sell 
freely in One Big Market.’ 

The businessman’s utopia has not been unchallenged; and the princi- 

* Professor of Law, Yale Law School. 

* All perspectives are conveniently divisible into demands, which are preferences and 
volitions, expectations, which are assumptions about past-present-future, and identifications, 


which include the symbols that refer to persons or groups. For more detail see Lasswell, 
World Politics and Personal Insecurity (1935). 


* See Hobson, Richard Cobden, the International Man (1919). 
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pal challenger was Marx, who though at one with Cobden in prophesy- 
ing the imminent progress of mankind, foretold the realization of freedom 
by catastrophe, not evolution. The Marxist forecast gained in influence 
as it grew in plausibility: Had it not predicted the growth of monopoly? 
the recurring crises of boom and bust? the rise of a class-conscious move- 
ment of protest demanding radical means of ushering in the free man’s 
commonwealth? 

The trauma of 1914 was in the true sense of the word a psychic shock, 
since it was shocking precisely because it fulfilled expectations largely 
denied or suppressed. The ideology of the ruling elements of the West 
offered no coherent explanation of big-scale war or big-scale monopoly. 
And yet a counter-ideology had been shouted from the soapboxes and 
even the parliaments of Europe for decades, demanding at least a rational 
answer. 

Today, after a succession of shattering blows, and in the midst of a 
crystallizing bipolar pattern of global politics, pessimism about coopera- 
tion is as universal as the optimism of former decades. The skeleton of 
war can no longer be kept in the closet; it has the run of the press. The 
fact of conflict is no longer glossed over by the amenities of diplomatic 
doubletalk. (The outspokenness of Soviet diplomats has raised public 
vituperation to a diplomatic folkway.) 


And so we ask: Is the pessimism of today as overdone as the optimism 
of yesterday? Can there be cooperation in a bipolarizing world? 


A DEVELOPMENTAL CONSTRUCT OF THE FUTURE 

Let us begin by imagining the future if cooperation wins. By requiring 
ourselves to think through this possibility, we make it necessary to con- 
sider the factors affecting war, not “in general,’ but in the context of 
events in which we live. (It is assumed in this discussion that we approve 
of policies that aim to extract as much safety, prosperity, and decency as 
possible from the historical circumstances in which we are caught.) We 
begin with events since the bomb, and postulate four periods: Period I. 
Weapon supremacy of the U.S. Period II. Reports of the U.S.S.R. weapon 
parity become more credible. Period III. Weapon Parity Attained. Period 
IV. The Turning Point. 

It is apparent that we are passing out of the first into the second period, 
A.B. During phase one, which we are completing, a leading characteris- 
tic was universal recognition that the U.S. had weapon superiority in the 
newest instruments of warfare. 


3 See Freud, Inhibition, Symptom and Anxiety (1927), 





PROSPECTS OF COOPERATION IN A BIPOLAR WORLD 879 


Starting first with the Russian élite, their behavior during the first 
period was intelligible if we postulate the following structure of expecta- 
tions on their part: The U.S. is unlikely to use the bomb in the immediate 
future because of several factors: Residual enthusiasm among the Ameri- 
can people for the heroic resistance of Russia to Nazi aggression; over- 
whelming popular demand for the return and demobilization of most of 
the armed forces; enthusiasm to “get the government out of business”’; 
continuing hatred of the Germans; a temporary stabilization of capital- 
ism during the early years of reconstruction; and the avoiding of mass 
crises of unemployment. An effective system of international inspection 
would authoritatively confirm rumors of our inner weaknesses (both 
material and psychological), and increase the likelihood that the ruling 
elements in the U.S. would take the initiative in attacking the Soviet 
Union (seeking to liquidate the center of world revolutionary menace to 
the bourgeois world). By protracted negotiation it will be possible to pre- 
vent the issue of effective control from coming to a head. 

The behavior of the U.S. élite during the same period is intelligible if 
we postulate the following expectations on their part: Even if desirable, 
the American people are unwilling to wage a preventive war against Rus- 
sia; there is a possibility (however slight) that a basis for effective atomic 
control can be laid by negotiation (even apart from a general settlement 
of Russo-American relations) ; if the negotiations do in fact fail, the unity 
of our people will be increased in favor of a policy which “contains” Rus- 
sia in a military sense, while fostering the long range probability of peace 
by aiding the recovery and prosperity of the accessible peoples of the 
globe. 

Today we are entering a second phase whose outstanding expectation 
can be summed up in this way: Reports of weapon parity with the U.S. 
on the part of the Soviet Union will be treated as more and more credible. 

If this second phase is navigated without World War III, third period 
expectations will be: The U.S. and the U.S.S.R. have weapon parity. 


THE PROSPECTS OF A TURNING POINT 


If peaceful cooperation is to succeed in the long run, there will bea 
fourth period in which the expectation of war begins to diminish, and the 
meagre trickle of pacific contact between the two polar camps will swell 
into an enlarging stream, inaugurating a new era of peaceful association 
in which the world community makes direct progress toward a more per- 
fect community of free men. 


In constructing a speculative model of the fourth period, we begin by 
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considering two subdivisions, one before and one after the turning point. 
The first subphase can be characterized in terms of dominant expecta- 
tions: 

1) “Push-button” war may begin any time. This iniplies that world 
politics is crystallized in two sharply delimited groups of states that watch 
each other in full awareness of the possibility that war may begin at any 
moment. 

2) If the opponent makes a sudden, unprevented attack, he can inflict 
severe damage. Weapon parity, such as we assume for the two opposing 
camps, does not imply formal equality of destructive potential. We postu- 
late no more than the recognition of the existence of capacity to impose 
severe damage. 

3) If the opponent makes an attack, severe damage will be inflicted on 
him. Since potential antagonists will have one another under continual 
surveillance, a sneak attack, even if undetected, is not likely to deliver 
a knockout blow, but rather to set off a counterblow mechanism. 

4) If the opponent initiates an attack, it may be possible to anticipate 
him by launching a preventive attack. This takes into account the pos- 
sibility that one’s system of surveillance can be so efficient that the enemy 
can be hit before he consummates an intended assault. 

5) If one decides to initiate an attack upon the opponent (in the hope 
of putting an end to the high level of continuing tension), the opponent 
may initiate a preventive attack instantly, thanks to his system of sur- 
veillance ; even if he delays, he can (as assumed above) inflict severe dam- 
age. This discounts the possibility of escaping the enemy’s surveillance 
sufficiently to deliver a surprise knockout blow. 

6) The élite of the opposing power expects to retain its ascendancy at 
home without using war as a means of diverting revolutionary tension 
against a foreign enemy; the élite is also aware that the damage resulting 
from war would be grave enough to endanger the retention of power, as 
well as the enjoyment of other values. To postulate that élites are not 
threatened at home at this stage means that they have solved the problem 
of adjusting their people to the way of life called for under garrison condi- 
tions. Everyone has become accustomed to live with the cloud of war on 
the horizon, and to justify special demands in the language of strategic 
advantage. Institutions have been adapted to the maintenance of high 
levels of productive employment, and to the prevention of crises of mass 
discontent from whatever cause. Further, it is postulated that the ruling 
elements of the two garrisons recognize that war can mean, not one sur- 
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viving and triumphant Rome, but two Carthages.‘ If Russia and America 
knock each other out (or inflict shattering reductions of power upon each 
other) the power vacuum will be gradually occupied by the surviving per- 
ipheral powers (unless, of course, all life is annihilated). 

7) The élite of the opposing power can prevent unauthorized acts of 
war. This postulate refers to the possibility of detecting and restraining 
those paranoid persons or cliques who may privately initiate acts of ag- 
gression. 

8) Our élite can prevent unauthorized acts of war. This refers to cir- 
cumstances which correspond to seven (just above). Given the foregoing 
structure of expectation, the dominant policy demand will be, “Don’t 
make war now” (since war would be expected to leave the élites worse off 
than no-war). 

We now come to the turning point itself. The structure of expectation 
can be described in the following terms: 

1) The élites of the two garrison camps recognize the high cost of pre- 
paring for a war that, if it comes, will endanger their power. Instead of 
diverting human resources into armament, it will be obvious that the 
standard of living and the level of scientific knowledge, for instance, can 
be improved. 

2) The élites of the two garrisons recognize that neither one depends 
upon war or the threat of war to retain power at home. According to Marx- 
ist doctrine war is inevitable because of the internal instability of capital- 
ism, and the desire to divert explosive insecurities against the external 
enemy. We postulate that the non-Russian world learns how to avoid 
crises of mass unemployment, and in this way undermines the doctrinaire 
expectation just described. 

3) Both élites can gain by agreeing to limit and reduce arms, and by 
inaugurating modes of administrative control that maintain mutual con- 
fidence. It is postulated that both élites achieve enough confidence in 
their own strength to permit disclosure. 

FURTHER DETAIL ON THE SECOND AND THIRD PERIODS 

The foregoing sketch of the “turning point” enables us to fill in the gap 
between the present and the fourth period (on the assumption that war is 
avoided throughout). 

IN THE UNITED STATES 

As estimates of Russia’s expanding weapon strength become more 

credible, the America-centered world grows less and less secure. Military 


a , The Interrelations of World Organization and Society, 55 Yale L.J. 889, 897 
I . 
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considerations are given increasing weight in calculations of official and 
private policy. Hence the resources of the nation are allocated in ways 
that are assumed to improve national security. 

This involves an accelerated tempo of governmentalization. In part 
this comes about because of the vast expenditures which are deemed es- 
sential for the military establishments. Partly, too, the government will 
be turned to for funds as private investors, appalled by the high probabil- 
ity of war, fail to provide the funds needed to maintain high levels of pro- 
ductive employment (and it is generally recognized that the nation would 
collapse politically if it permitted mass unemployment). The expansion 
of government is also fostered by the demand to check on the loyalty of 
everyone in public life, and to an increasing extent, in any sphere of ac- 
tivity whatever. Scrutiny by the police of government employees will be 
broadened to include all who receive contracts and subcontracts from 
public funds, and since an ever increasing percentage of American indus- 
try, education, and research will depend upon government money, 
police surveillance will become a regular feature of American life, and de- 
nunciations will become a more common means of personal advancement 
over rival scientists, educators, workers, professional men, business man- 
agers, government administrators, soldiers, and police. 

Governmentalization carries with it the centering of decision-making in 
Washington and the relative decline of state and metropolitan govern- 
ment. As the fiscal reins are gathered in national hands, the grant-in-aid 
and the direct allocation of material become major means of subordinating 
local plans to central purposes. Local affairs are seen in the perspective of 
the entire American security zone, which brings in Canada, Central and 
South America, and whatever spheres in Europe, Africa, Asia, and the 
islands of the Pacific are part of the America-centered garrison. Bases 
are ringed around the globe for the double purpose of surveillance and 
retaliation ; and facilities are decentralized according to a centrally deter- 
mined program for reducing the vulnerability of static targets. 

Regimentation is a concomitant of the governmentalizing process (using 
the term to refer to the invasion of former zones of privacy by govern- 
ment). Not only are organized private activities dominated by govern- 
ment; private life is encroached upon by police surveillance, by the draft- 
ing of men for military service, by the restricting of free movement in the 
interest of security (for the enlarging list of military reservations). 

Democracy also declines, especially as enlightenment dwindles away. 
In the name of security, less and less information is allowed to pass 
through the mass media of communication to the public for comment, 
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discussion, petition, pressure group formation, or party action. At first 
the owners and managers of the media institute a ‘‘ voluntary censorship,” 
a censorship made more palatable by the bribe of “inside information”’ 
received on the understanding that it is not to be disseminated further 
“for security reasons.”’ Public forums become devoid of informed content, 
save for local matters. Criticism, growing less informed, more parochial, 
less unified, and more suspect for “unpatriotic” content, declines in 
prestige and power. 

Alongside these transformations occurs the rise of the soldier-policeman 
at the expense of the civilian skill groups. The governmentalizing process 
carries with it the decline of groups whose power depends upon free mar- 
kets, free forums, free pressure, and party activity. The businessman be- 
comes a contractor and subcontractor of government dependent upon 
administrative decisions, rather than free bargaining to obtain materials, 
labor, transportation, designs, location, credit, and most of the other items 
for which the free enterpriser takes responsibility. Party propagandists 
and administrators decline as the party system loses effectiveness. The 
propagandists and the owner-administrators of pressure groups or mass 
media of communication also drop off in influence. 

Initially the one who benefits from the shift from private to government 
activity is the civilian administrator. But civilian authority and control 
are steadily whittled away by the soldier-policeman, whose distinctive 
nuclear skill is violence, not propaganda, bargaining, or civil administra- 
tion. When the strategic dimensions of every public expenditure loom, the 
soldier is turned to for advice, and the policeman for loyalty information. 
Consulted more often, the soldier-policeman participates more fully in top 
level decisions. Having a more and more complete monopoly of “security” 
information, these elements improve their power position by withholding 
knowledge from civilian administrators, and from Congress, the parties, 
pressure groups, and owner-editors of mass media. Civilian control blacks 
out gradually as the beams of intelligence grow dim, first for the public at 
large, and eventually for the civilians who are nominally in power. As the 
community becomes more apprehensive of the dependability of its officials 
and of the neighbors, the results of police espionage are permitted to weigh 
in the evaluation of loyalty, even when such results are incompletely dis- 
closed. Traditional means of protecting the privacy of individuals against 
official encroachment are gradually rendered inoperative. The political 
police become more important, rivaling the soldier for the top role in the 
affairs of the garrison state. 

Personnel is more frequently recruited from soldier-police elements, 
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eventually creating a self-perpetuating bureaucracy which relies upon “ de- 
pendable elements” from the families and satellites of the soldier-police 
bureaucrats themselves. 

Since the changes envisaged in this sketch are not expected to come all 
at once (or even to be carried to their “logical,” i.e., ‘‘thinkable” conclu- 
sion), they are spread over several years, which enables the deep-seated 
objections springing from American tradition to be overcome piecemeal. 
It is conceivable that modern skills of management will be applied, with 
much success, to the task of reducing the dislocations incidental to the 
transformations here outlined. Seeing the seriousness of the “fifth column” 
danger from disaffection within the community, continuous efforts will 
be made to remove the discriminations which are a permanent source of 
insult to the self-esteem of ethnic groups within the United States. In the 
United States security zone, the obvious advantage of receiving mass 
support will bring about continual effort to improve the position of the 
masses. 

IN THE U.S.S.R. 

The Soviet Union, in the meanwhile, has adjusted to the second and 
third periods with far less sweeping changes than the United States, since 
governmentalization has prevailed in the U.S.S.R. for many years. Regi- 
mentation, centralization, and despotism are not new; and the institutions 
of the free market, free forum, and free party system have never struck 
firm root. 

None the less, the political picture in the Soviet Union will not be 
entirely static. Civilian control, for example, is a basic principle of Soviet 
policy, and the party has successfully fought to maintain the ascendancy 
of the party over the state, including all such skill specialists as soldiers 
and police, and such organs as the army and the police services. The police 
have achieved their present and prospective eminence in the struggle of 
the party élite against rival cradles of power, notably the Red Army. 
Mastery of Marxist-Leninist-Stalinist dogma is one instrument of the 
party in the inner battle for control; and we can foresee the continuation 
of the struggle to bring about the selection and promotion of officers and 
administrators who demonstrate their doctrinal competence and discipline 
to the satisfaction of the party. At the same time the primacy of the party 
is undermined by tendencies which, unless kept in perpetual check, will 
overthrow it. Specialists on military matters typically are so devoted to 
the preparation and rehearsal of war plans that they resent the time “lost” 
on refresher courses on party dogma; and they resent thé attempt of party 
police, and other party organs, to maintain, effective control over the 
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decision-making spots in the Red Army. Many other specialists, absorbed 
in fascinating and responsible tasks, resent the doctrinaires and propa- 
gandists. Scientists, engineers, and other production men belong to the 
“annoyed,” tending to reject highflown phrases as cant, and the cantors as 
windbags. 

The effect of these and related factors is to bring about the “dilution” 
of doctrinal fanaticism among party recruits. Members are taken in, less 
for doctrinal purity and agitational ability, than for reasons of family se- 
curity, personal congeniality, and individual ability. The central leader- 
ship is subject to chronic danger from “grass roots” leaders who develop 
what we may call proto-constituencies inside and outside the party 
cadres. These proto-constituencies develop as spokesmen rise to cham- 
pion the claim to a better deal for this or that collective farm, industrial, 
professional, trade union, or local element in the population. There is a 
steady undertow of unacknowledged pressure from individuals and small 
groups who want “more now’”’ rather than in the distant future, and who 
therefore are in favor of larger expenditures on diet, more commodious 
houses, larger rest homes, longer vacations, improved medical care, and 
other “real income”’ items. The argument takes the form of justifying 
claims for higher nominal and real wages to be paid to those who do the 
dangerous or the vital jobs, or who “sacrifice” by spending long years at 
school. Totalitarian states, of course, are experienced in the use of admin- 
istrative devices which are designed to prevent the growth of subleaders 
with tacit (or what we have called proto-) constituencies. Officials are 
switched here and there in order to forestall the formation of local ties, 
and to keep the individual totally dependent upon the central administra- 
tion. Occasionally, however, cleavages reach within the inner circles of the 
party élite, precipitating acute crises which have thus far ended with the 
defeat (and even the liquidation or suicide) of top spokesmen for the 
peasants, trade unions, or other components of Soviet society. 

As a means of counteracting incipient trends toward de-governmen- 
talization, decentralization, and democracy, many tactics are at the dis- 
posal of the top leadership. Among the available maneuvers the most 
dramatic instrument is the party purge, which is a drastic review and ex- 
pulsion of “ undesirable” elements. Actually the purge is one of the cyclical 
movements which is distinctive of the mass party dictatorship: It is a 
means by which a threatened pattern of power (a threatened equilibrium) 
is restored. Michels christened the purge-dilution-purge cycle the “ accor- 
dion rhythm” of mass party dictatorships.’ Through the cumulation of 

5 Michels, Sozialismus und Fascismus in Italien (1925); Michels, Italien von Heute (1930). 
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private incentives the party membership expands, diluting the ideological 
intensity of the organization; startled by incidents which reveal the dan- 
ger of losing or sharing power, the central élite suddenly presses the party 
together. (Michels does not develop his metaphor to the point of speci- 
fying the nature of the sounds which are emitted at each phase of the 
cycle; given the prevailing ideological pattern, even this can be done.) 

We have postulated that the Soviet Union will grow stronger as the 
years pass (measured in terms of numbers, industrialization, modern 
weapon parity), and the living standard can slowly be allowed to rise, 
despite the outlay for armament. The purge will become less necessary as 
the deprivations to which the community is subjected become less severe. 


ESTIMATING PROBABILITY 

The preceding pages have outlined a hypothetical course of events in 
future world politics in which war is avoided, and global cooperation is 
eventually restored and extended. What is the likelihood that global de- 
velopments will follow this pattern? 

In evaluating the “construct” we need to consider the analyses and 
findings of the psychological and social sciences. Phrasing the matter in 
the most general way, we can say that effective cooperation is a variable 
in the social equilibrium of the world community which depends upon 
(and in turn acts upon) other variables, especially upon the expectation 
that policies of cooperation will yield a higher net return than non-cooper- 
ation. Net return is appraised in reference to such values as deference, in- 
come, and safety (two important deference values are power and respect). 
Values are sought for the benefit of the self, which includes, besides the 
primary ego, all persons who are given the same treatment as the ego 
(e.g., family, neighbors, class, nation, party). The developmental picture 
portrays a world equilibrium in which the structure of expectation and 
demand remains sufficiently strong to sustain the demand to cooperate in 
competition with the demand to break off cooperation and resort to war. 
Furthermore, it is postulated that the equilibrium is maintained although 
the process works itself out through certain institutional features, some of 
which exist during all periods, others during some periods. Bipolarity, for 
example, is postulated throughout. Bipolarization, which is transition to 
a crystallized bipolar pattern, is said to be completed during the second 
period. The concentration of power inside each state involves the con- 
tinuous denial of freedom in Russia, and the curtailment of freedom else- 

® Concerning values, see Lasswell and McDougal, Legal Education and Public Policy: 
Professional Training in the Public Interest, 52 Yale L. J. 203 (1943). Reprinted in Lasswell, 


The Analysis of Political Behaviour; An Empirical Appréach, in The International Library 
of Sociology (Mannheim ed., 1948). 
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where. It is postulated that ideological differences diminish as the turning 
point is approached. Are there rational grounds for holding that it is 
possible to accept these institutional postulates, and also to give credence 
to the possibility of avoiding war? We examine each constitutional feature 
in turn in order to estimate the present state of knowledge concerning its 
relation to cooperation or war. 


BIPOLARITY AND THE GENERAL THEORY OF BALANCE 

Bipolarity is one of the several patterns occurring in political arenas, 
where it can be compared with unipolarity, pluripolarity, and multi- 
polarity. The unipolar pattern is found in situations in which one state 
attains overwhelming dominance, whether the state is “ universal” or not. 
When the pattern is pluripolar, a few states dominate. Multipolarity oc- 
curs when only small states exist.’ 

When we talk of a bipolar structure of global power, we are referring to 
the globe as a military, not a civic arena. Since power is a decision-making 
process, the form of the process is conditioned by the expectations which 
prevail about the manner in which decisions are made. When the expecta- 
tion is that decisions will be imposed by force, we speak of a military 
arena. A civic arena, on the other hand, is characterized by the expecta- 
tion that decisions will be registered peacefully and with little thought of 
the need of relying on force to back them up. Putting the distinction more 
generally, a political arena is civic when the expectation of violence is low, 
and military when the expectation is high. The eventual aim of pacific co- 
operation is to transform the world community, which is now structured 
as a military arena, into a civic arena in which power-balancing can pro- 
ceed with an eye on votes, rather than war and revolution. 

Perhaps it is worth reminding ourselves that the expectation of violence, 
and the resulting military arena, does not imply war at regularly recurring 
intervals. The history of warfare, if it shows the near-universality of war 
as a social institution, shows with equal conclusiveness that wars do not 
recur “‘on the hour.” Many countries have gone many years without com- 
ing to blows (the United States and France). Efforts to discover and dem- 
onstrate the existence of a “twenty-year’’ (or any other) rhythm in war- 
fare have not been successful (although a factor in war crises can be the 
coming of age of a new generation after a devastating war). There is noth- 
ing about the history of the balance of power, bipolar or not, that enables 
us to predict with confidence the recurrence of war at regular intervals.* 

An outstanding characteristic of bipolarity is that freedom of recom- 

7 On the polarities consult Fox, The Super-Powers (1944). 


* The standard summaries of research on war are Wright, A Study of War (1942); Sorokin, 
Fluctuations of Social Relationships, War, and Revolution 352-60 (1937). 
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bination is reduced to the vanishing point. Only when the diplomatic 
alignment is in transition toward bipolarity does a degree of freedom pre- 
vail among intermediate powers, and a state like Czechoslovakia teeters 
precariously on the rim of one power zone before falling one way or the 
other. Freedom of recombination is at a maximum in multipolar systems, 
as in India or Europe during periods when no great consolidations of power 
have lifted themselves above the ruck of tribes and principalities. Less 
wide than in multipolar arenas, freedom of recombination remains never- 
theless a significant feature of pluripolar systems, since it is taken for 
granted that at least two diplomatic alignments of about equal attrac- 
tiveness are open to each participant. Situated between Russia and West- 
ern Europe, Germany has for years veered first one way and then the other. 
The General Staff, the diplomatic corps, the publicists and other politi- 
cally alert elements were usually split between advocates of an orientation 
East or West. The possibility of a quick shift does not disappear on the 
coming of war: Witness the swift recombination of Russia and Germany 
in World War II, and the stubborn hope of Nazi leaders that they would 
succeed in driving a wedge between Russia and the West. Before 1914 
Italy played with the German-Austro-Hungarian bloc until the outbreak 
of hostilities, and eventually gravitated into the opposing camp; in World 
War II the orbit of Italy was also eccentric.° 

In evaluating the future the key question is: Can we regard it as estab- 
lished that the probability of war varies inversely with the flexibility of 
political recombination, and therefore is least when the pattern is multi- 
polar and greatest under bipolar conditions? There is serious support for 
an affirmative answer: “The probability of war will decrease in proportion 
as the number of states in the system increases.’”° 

Recall, however, that before the rise of national states from the atomism 
of feudal Europe, the continent was in perpetual turmoil. The wars were 
“little wars,” often referred to by historians as “raids” or “skirmishes.” 
When we take into account the modest size of the population, and the in- 
completeness of the chronicles (full of violence as they are), we can doubt 
whether the arena as a whole provided a safe haven for life and limb. 
When the political structure of Europe became pluripolar, some of the 
bloodiest wars in history occurred (even though the frequency of resort 
to war appears to have declined). The evidence concerning bipolar systems 

* On the diplomatic history of modern times see Bemis, A Diplomatic History of the United 
States (rev. ed., 1942); Langer, European Alliances and Alignments, 1871-1890 (1931); 


Langer, Diplomacy of Imperialism, 1890-1902 (1935); Bourgeois, Manuel historique de 
politique étrangére (1922-26). 


*° 2 Wright, op. cit. supra note 8, at 755. ‘ 
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is very unsatisfactory, partly from paucity of instances, and partly from 
insufficient or inadequately classified data. The main defect in classifica- 
tion is failure to distinguish between formal and effective power (between 
“authority” and “control’”’). Thus it is customary among historians of 
China to treat certain periods as examples of a universal (or unipolar) 
state pattern. Yet there is evidence that during some of these periods, 
effective power followed a different pattern, which was often bipolar, 
pivoting around a Northern and Southern center." 

In the light of the considerations just referred to, it is reasonable to 
amend the proposition stated above as follows: The frequency of war 
varies directly, and the size of war varies inversely, with the number of 
states in the balancing process. 

Actually there is some foundation for the view that when bipolar sys- 
tems are approximately equal in strength, they are stable. Our hypotheti- 
cal model underlines the expectation of ‘weapon parity,’ meaning that 
the élites of the Russo-American world accept the likelihood that each 
could do severe damage to the other in the eventuality of war. “Stability 
will increase,’’ according to Quincy Wright, “‘as the parity in the power of 
states increases.’"* This proposition implies that stability in a bipolar 
parity system may be greater than when other systems lack parity (both 
pluri- and multipolar arenas can have many unmatched units). 


On the basis of existing analysis and knowledge, we conclude that very 
little can be definitively said about bipolarity in a balancing system; we 
can at least doubt any extreme statements about the “inherent”’ impact 
of bipolarity on war. 


BIPOLARIZATION: THE PERILS OF TRANSITION 


Since a firm structure of bipolarity does not come into being on the 
instant, but in the course of a long period of rival moves and counter- 
moves, it is important to recognize that our picture of the future em- 
braces an early phase of transition, and that years of transition offer many 


™ For a criticism of Arnold Toynbee’s material in A Study of History, see Lasswell, op. cit. 
Supra note 4, at 8or. 


™ 2 Wright, op. cit. supra note ro, at 755. Note that world politics can be repluralized 
under certain conditions of parity. If all powers (small, middle, and large) can accumulate 
enough destructive equipment to make almost certain the annihilation of an enemy, war will 
be relinquished as an instrument of policy (except for paranoid psychotics, who may be in a 
power position, and for whom destruction is a supreme value). This is a matter of inventing 
armament which can be obtained at sufficiently low cost to come within the means of every 
state. Under such conditions resources will probably be diverted from the making of super- 
fluous arms to other activities; and such activities may involve cooperation across state lines. 
See the remarks of Jacob Viner, The Implications of the Atomic Bomb for International 
Relations, 90 Proc. Am. Phil. Soc. 56 (1946). . 
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perils to friendly intercourse. The emergence of bipolarity is no mere 
cyclical recurrence, but rather a structural change leading to a new pat- 
tern of equilibrium. 

That times of transition are “times of trouble” is a commonplace of 
human experience and historical wisdom, and the scientific analysis of 
human behavior reveals many variables which account for these difficul- 
ties. Stability of response depends chiefly on stability in the structure of 
expectation, which is deeply, though not wholly, determined by the degree 
of stability in the environment. When the environment presents new and 
hence unanticipated problems, the adjustive capacity of the organism 
(individual or group) is taxed." There is not only intellectual uncertainty 
about the outcome of future developments. There are unconscious anxie- 
ties generated in a condition of uncertainty, which confer cumulative in- 
tensity upon the response. In global politics whenever diplomatic, mili- 
tary, and other officials meet new configurations, the probability is en- 
hanced that estimates of reality (estimates of the other fellow’s conduct) 
will be seriously skewed. When all parties are unsure of themselves the 
environment is peculiarly difficult to appraise, since each provides an 
erratic environment for the other. Local and central officials find it dif- 
ficult to judge how far to go without bringing about the war that nearly 
everyone may fear and wish to postpone or dispense with entirely. Diplo- 
matic history is dotted with examples of bad judgment on the part of 
responsible officials acting under stress of surprise in a fog of doubt about 
the meaning of current developments." At such times the channels of in- 
telligence are characteristically blacked out or fogged by contradictory 
assertions; and the rumor-ridden environment puts the heaviest imagin- 
able burden on judgment. Deliberate instigators of crisis are in a favorable 
position to throw gasoline on the blaze. Hence until it is clear where the 
boundaries lie between the Russian and American z nes, local frictions 
can blaze into general conflagration. 

A stabilizing factor during this difficult time of transition is the extreme 
centralization of Soviet power. On the one hand, the continual testing of 
the countries around the Soviet zone proceeds in the hope of discerning 

"3 Note the frequency of errors when individuals confront an environment where new 


responses must be learned. Consult Hilgard and Marquis, Conditioning and Learning (1940); 
McGeoch, The Psychology of Human Learning (1942). 

"4 The Crimean War has often been called one of the ‘‘most avoidable” wars in history. 
Britain was involved at the very beginning in the Russo-Turkish quarrel when Colonel! Rose, 
the British chargé d’affaires, hearing of Russia’s demands from the panic-stricken Grand 
Vizier had to act on his own initiative and made the mistake of sending an urgent summons to 
the British fleet to come from Malta to Vourla. The Crimean War is coveted in 2 The Cambridge 
History of British Foreign Policy (1922—-23). j 
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the “soft” spots, and keeps the world in turmoil. On the other hand, local 
agents are notoriously devoid of personal initiative, holding themselves in 
apprehensive subordination to the all-decisive center. So long as the top 
Russian élite regard themselves as being too weak to engage in all-out 
global war, subordination of the periphery to the center is a stabilizing 
influence. 

An unstabilizing factor is the calculation of preventive war by the party 
that looks upon itself as suffering relative decline. Should not the U:S. 
put a stop to Russian plans and acts of aggression before the modern 
weapons of warfare are developed to a degree that forbids such an enter- 
prise? The following considerations operate to check the preventive war 
venture: 

From a strategic standpoint such a war would be no “‘thirty-minute” 
campaign. Enemy territory would need to be occupied as a follow-up on 
the bombing of enemy targets. The military forces of America and the 
allies of America would occupy all Siberia and all European Russia. It 
would not be possible, however, to annihilate the enemy’s army without 
doing irreparable damage to civilians in friendly countries since the Red 
Army, deprived of bases in Russia, can overrun cities in Western Europe 
which we would be loath to destroy. 

At the end of active hostilities, the length of occupation would depend 
upon the policies to be put into effect. A relatively short period would suf- 
fice if our aim were to install machinery for the international control of 
nuclear energy. But during the war period, some American leaders would 
undoubtedly go beyond this limited objective and insist upon dismember- 
ing the U.S.S.R. and restoring private capitalism (at least of international 
privately owned monopolies of mines, utilities, and heavy industry). Such 
a program would be vehemently attacked by many other American 
leaders, who would assert that any attempt to disinter capitalism would 
transform the globe into a vast revolutionary-counter-revolutionary arena 
(in which America leads reaction). They would argue that any tendency 
to convert a “preventive” war into a “reactionary” crusade would boom- 
erang, widening the split in American morale already stimulated by the 
war itself. 

It is uncertain which trend of policy would win, but the champions of 
minimum intervention would undoubtedly be handicapped by the anti- 
communist, anti-Russian, anti-socialist ideology prevalent during the 
war, and by repressive measures put into effect by military and police 
authorities. Also, the conquest of Russia would not necessarily guarantee 
American security. There would be perpetual rumors of anti-American 
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conspiracies and of new, deadly, and compact secret weapons. Our au- 
thorities would not only search for signs of subversive activity throughout 
Russia; they would view every nation with suspicion, wondering whether 
Mexico City, Madrid, or Buenos Aires harbored conspirative cells and 
secret laboratories devising new tools of death. Our leaders would be 
tempted to wage another, and yet another, “preventive” war in order to 
enlarge the area policed from Washington. 

The shock of the first “preventive” war (the one against Russia) would 
have opened great cleavages among the American people, where there are 
many persons for whom the Soviet Union is the beacon light of humanity. 
The admirers of Russia are by no means exclusively recruited from racial 
and other “second-class” citizens of the United States. In war genuine 
seditionists would shock the ruling elements of America into defensive 
repression, tending to transform the United States (and all dependent 
countries) into a garrison-prison state. Each successive war of ‘‘preven- 
tion” and each successive intimidation of a “doubtful” state would alien- 
ate a new group of Americans. Since the dissenters would be distributed 
widely throughout the nation, the ruling groups would generate inner 
tension and conflict." 

In conclusion, our analysis of the period of transition underlines the 
precariousness of the peace while the bipolar pattern is becoming crystal- 
lized. 

THE DENIAL AND CURTAILMENT OF FREEDOM 

We have postulated that the social structure of the two garrison camps 
moves in zig-zag fashion toward a common pattern, which implies that 
the present denial of freedom in Russia will continue, while the progressive 
curtailment of freedom will occur in the American zone. Our hypothetical 
picture does not assume that American institutions succumb to totali- 
tarian regimentation and despotism in a day or a decade; or, indeed, that 
the process is ever completed. And we do not lose sight of the probability 
that, as the America-centered zone enlarges, the area of freedom may be 
substantially widened in states where native ruling groups are cajoled or 
coerced into adopting measures designed to consolidate the mass basis of 
government. 

American opinion is, in general, repelled by the thought of giving sup- 
port to obsolete thrones, self-indulgent ruling families, autocratic feudal 
landlords, and exploitative mine owners and industrialists. Whenever the 
question is raised of giving economic and military support to these 

*s Lasswell, op. cit. supra note 4, at 899-900. See further Baldwin, The Price of Power 
300-302 (1948). 
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“decadent” and “reactionary”’ élites (for strategic reasons connected with 
oil or forward bases), support is subjected to a hail of criticism that re- 
duces the speed and even the volume of the assistance. Some despotisms 
which the United States has aided in the past (and will no doubt assist 
in the future) have rejected American advice to liberalize their institu- 
tions, thinking that it is necessary for the U.S. to support them anyhow. 
In other cases gestures have been made, such as the passing of laws pro- 
viding for a free press, free elections, and the free formation of political 
parties permitted to engage in propaganda. Such measures have not been 
accepted at face value by American officials in the past (nor will they be, 
in the future), but on the other hand they are not dismissed with con- 
tempt. Trained Americans are sufficiently aware of the history of con- 
stitutional and popular government in Great Britain, for instance, to 
recognize that documents (like the Magna Charta) wrested from one big 
landlord by several landlords can become the rallying symbol for further 
sharing of power. The prevailing official view is that our economic as- 
sistance, in addition to minimum military support, will provide for a ris- 
ing standard of living throughout our security zone, and eventually create 
social bases for freer institutions everywhere. 

Since frustration breeds protest, it requires no clairvoyance to foresee 
that the sacrifices entailed by a huge program of military defense, and the 
concomitant restriction of freedom, will result in chronic movements of 
protest. In the name of peace and of confidence in the basic good will of 
the common people of the world, leaders can rise who symbolize the 
pacifist trends of a business civilization. One effect of pacific agitation will 
be to weaken the United States, since the spectacle of pacifism and dis- 
unity affects the balance of power in many ways. One factor is that the 
Russian élite is schooled in that brand of dogmatic Marxism which treats 
pacifism as a sign of decadent social formations. Even without this par- 
ticular indoctrination, however, the ruling few in despotisms character- 
istically look upon public protest and discussion as evidence of disunity 
and hence of weakness. The underestimating of democracy is a recurring 
disease of autocracies and tyrannies: Recall that Germany succeeded in 
underestimating America twice in one generation, losing two world wars 
in consequence. The élites of Imperial and of Nazi Germany presumed 
too much upon vocal expressions of pacifism, isolationism, irresoluteness, 
and disunity. 

During the period before weapon parity is attained, war can come by 
inadvertence if the Russian élite miscalculates the amount of pressure to 
which the United States can be subjected on a given question. An element 
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in miscalculation would be the overestimating of the symptoms which we 
have been reviewing.”* The overvaluation can lead the Russians “too far 
too fast” in the as yet undelimited zones between the United States and 
the Soviet Union. After weapon parity has been reached and the bounda- 
ries of the two-centered world have been stabilized, the threat to peace 
from unrealistic estimates of American democracy on the part of the 
Russian élite will continue. (We postulate that despite a decline in effec- 
tiveness, democratic institutions will long continue to possess vitality.) 

On the American side, we must not underrate the dangers arising from 
the tactics by which the American élite will seek to justify enormous mili- 
tary expenditures, and the steady curtailment of freedom. I speak of the 
war scare tactic, which consists in playing up international friction so that 
popular expectations of imminent war are at a high pitch. As the re- 
sponsible leaders of the United States cope with the task of transforming 
our society into a garrison state, they run afoul of the vested and senti- 
mental interests of a business society. One obvious means of gaining sup- 
port for military measures is to take advantage of tension-incidents which 
can be imputed to Russia. It is evident to everybody that without “the 
rape of Czechoslovakia’”’ ERP would have had much tougher sledding. 
This war scare was not engineered by our government officials: The situa- 
tion spoke for itself to American newspaper and radio correspondents. 
However, there will be many occasions in which the temptation to pro- 
long a war scare will arise, quite apart from circumstances in which the 
party in office is trying to make itself solid in an election year."’ 

Inside autocracies and tyrannies the war scare is a stock device for 
maintaining acquiescence in a tight monopoly of power. We have pre- 
viously analyzed the purge cycle; and this analysis can be extended to 
show how the war scare tactic is often correlated with the purge. When 
thousands if not millions of members have been expelled from the “party,” 
and a shiver of fear has run down the spine of the whole population, a 
drama of unification is needed.* A war scare turns the focus of attention 


6 Concerning World War II consult Shulman, Defeat in the West (1948), based on German 
intelligence reports. It should be observed as a counterfactor that a centralized despotism can 
retreat from a dangerous situation more speedily than a democratic state. 


t7 On the influence of domestic political calculations on American foreign policy see Bailey, 
A Diplomatic History of the American People (3d ed., 1946), which gives unusual weight to 
party politics and public opinion factors. 


18 It is a misnomer to call the monopoly “‘parties” of Communist, Nazi, and Fascist states 
by the term used where free elections are found. ‘‘Political order” is far more appropriate. We 
postulated that the Soviet élite will believe itself to be more secure at home as the standard of 
living is gradually improved, and that the technique of the war scare will become less essential. 
Nevertheless, the process can be long drawn out. See — World Politics Faces Economics 
56 (1945). 
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from domestic apprehensions to a common foreign enemy, re-sentimen- 
talizes the symbols of cohesion within a community, enables the ruling 
group to act as a champion of the whole, and retroactively justifies the 
élite in keeping the reins of power tightly in hand. The war scare and the 
purge can be blended, as when the purged are denounced as agents of a 
foreign power seeking to undermine the community. The purge trial, 
when a treason trial, is the ultimate in synchronization of two political 
patterns. ‘ 

In general, the denial and curtailment of freedom, though a significant 
danger to peaceful evolution, is not likely to be a decisive factor in wreck- 
ing peace. 

CHRONIC CRISIS AND PERSONAL INSECURITIES 

We know that personal insecurities are evoked in crises, and that our 
hypothetical model of the future postulates high levels of expectation 
about the likelihood of war. True enough, tension will rise and fall, but it 
will not fall to the low water mark of many years past. We know enough 
about human behavior under crisis conditions to see that a recurring 
threat to the precarious balance between peace and war will be the desper- 
ation which is generated by the omnipresent spectre of war. Caroline 
Playne summarized a very original attempt to apply psychopathology to 
the understanding of pre-1914 politics in this way: 

In no nation did the mass of the people consciously desire war. On the contrary, 
they were everywhere desperately afraid of it. . . . Nevertheless, depression deepened. 
... Apolicy of despair—a wild desire to solve difficulties, once for all, by force, sprang 
up and gained possession of men’s minds. The insane idea of a “‘war to end war” was 


derived from the despondency and despair which demolished reason and turned 
away from rational methods.” 


Multitudes in all the European countries accepted the outbreak of war in 1914, 
multitudes welcomed it as a licensed break-up of detestable lives.” 


L. P. Jacks put the matter in a nutshell when he wrote of the “peaceful- 
ness of being at war.” 

Available knowledge of human response suggests, however, that we 
refrain from “‘going overboard” in estimating the factor of desperation. 
For the act of talking desperately is itself no inconsiderable catharsis of 
internal distress. Wild talk protects tame acts. Another element is the 
immunity of the false alarm, classically portrayed in the “wolf! wolf!” 
story. Persons protect themselves from feeling panicky, and making fools 
of themselves, by disbelieving headlines. 

* Playne, The Neuroses of the Nations 443 (1925). 
* Playne, The Pre-War Mind in Britain: An Historic Review 29 (1928). 
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In addition, we know of the enormously wide range of means which are 
at the disposal of human beings for coping with inner stress. Not the least 
efficacious is diversion, which consists in shifting the focus of attention 
from the source of frustrating subjective states. Persons who are un- 
equipped to rely upon insight often impose upon themselves the compul- 
sive whiplash of incessant work. Or they take up hobbies: This covers 
thousands upon thousands of detailed activities, from “A for Alpine climb- 
ing” to “Z for zinnia raising.” And there is always sexuality, conviviality, 
or drug addiction; and we need not overlook the many modes of physical 
incapacitation whose psychosomatic origin is attested by modern medi- 
cine. 

One of the commonest defenses against anxiety is the denial of danger, 
and the reactivation of tactics which were relied upon in early life for the 
obviating of insecurity. The denial of danger is nearly certain to provide a 
rallying point for protest movements against war. Affirming that “men 
want peace,” the prescription is to “ want’’ peace even harder. This magi- 
cal thinking can be sanctioned by invoking many heroic figures and 
authorities. 

Knowledge of the dynamisms of defense against anxiety does not supply 
us with all we need in predicting the impact of chronic crisis upon Ameri- 
cans. The degree of reliance upon each defense depends upon the basic 
patterns of the culture, position in the class structure, a sense of crisis, and 
the phase of personality development. At the moment we have the most 
rudimentary outlines of American character, of the interdependence of 
class and personality, of the impact of crisis, and of the detailed genesis of 
personality. 

Perhaps we can sum up this consideration of chronic crisis and personal 
insecurities by saying that while there is ample corroboration of the 
seriousness of desperate reactions to anxiety and uncertainty, there is 
ample evidence of the great range of anxiety-reducing devices. Hence 
there is no foundation for sweeping statements about the inevitability of 
war as a function of social crisis. 


** Concerning the range of defenses against anxiety, see Fenichel, The Psychoanalytic The- 
ory of Neurosis (1945); Freud, The Ego and the Mechanisms of Defense (1946); Jules H. 
Masserman, Behavior and Neurosis (1943); Dunbar, Emotions and Bodily Changes: A Sur- 
vey of Literature on Psychosomatic Interrelationships (2d ed., 1938). 

™ Sketches of American culture, or of the American character, are found in Lynd, Knowl- 
edge for What? (1939); Mead, And Keep Your Powder Dry (1942); Kluckhohn and Kluck- 
hohn, American Culture: Generalized Orientations and Class Patterns, in Conflicts of Power 
in Modern Culture (Seventh Symposium of the Conference on Science, Philosophy and Re- 
ligion in Their Relation to the Democratic Way of Life) 106-28 (1947); Gorer, The Americans 
(1948). In general, see the approaches of Lloyd Warner, jin Dollard, Ruth Benedict, Ralph 
Linton, and Abram Kardiner. 
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THE REVISION OF IDEOLOGICAL DIFFERENCES 

Our speculative model of the future forecasts the weakening of the 
ideological differences between the America-centered and the Russia-cen- 
tered world, and the growth of a common outlook. Let us scrutinize this 
possibility in the light of what we know about the dynamics of ideology.** 

We note, in the first place, that ideologies often change, while seeming 
to remain the same. This is accomplished by retaining the doctrinal skele- 
ton intact, while modifying the details, and by changing the intensity of 
the emotional drives with which the skeleton is propelled into action. 

Of direct interest to us are the factors which have brought about the 
transformation of non-cooperative policies that were buttressed by ex- 
pectations of “‘inevitable” victory for one side. It is no novelty in human 
history for groups to believe in the inevitable victory of their cause and 
the discomfiture of their enemies. Nor is it novel to see that such claims 
have been accommodated to policies of peaceful cooperation with others 
by the gradual weakening of fanaticism and the progressive modification 
of doctrinal detail. 

Expectations of inevitability are shaken when predictions fail. This is 
the most significant general truth that emerges from the comparative 
study of the circumstances in which ideologies of inevitability have been 
undermined. When the date of victory is tomorrow afternoon, and to- 
morrow comes and goes without the fulfillment of prophecy, a new date 
line is necessary, this time perhaps a more ambiguous one until eventually 
the millennial moment vanishes into vagueness, and remains as a figure 
of speech in ceremony and poetry. In our construct it is postulated that 
the America-centered world will succeed in preventing severe crises of 
mass unemployment, and hence in contraposing to the Russian doctrine a 
state of facts that calls for postponing the “inevitable” collapse of capi- 
talism until well beyond tomorrow afternoon. | 

If the America-centered world obstinately neglects to collapse, the ad- 
vantages of non-cooperation are fewer, and the burdens weigh more 
heavily. And these are the circumstances in which a change of line is to 
be expected. 

The de-emphasizing of differences is favored by similarities in the doc- 
trinal system, since these are convenient points of identification, especially 
when basic goal values are conceived in much the same way. It is worth 
remembering that there are great similarities in the doctrinal structure of 
Russia and America, when we take the words at face value. Both ideolo- 


* Concerning ideology the writings of Karl Marx, Georges Sorel, Max Weber, Vilfredo 
, Gaetano Mosca, and Karl Mannheim have been influential. 
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gies are democratic: They proclaim the dignity of man and the realization 
of the free man’s commonwealth as the measure of worth and the goal of 
history. In a deep sense of the term both are individualistic (although this 
expression is in bad repute in the official semantics of Marxism): They 
are in unison in rejecting caste societies and in favoring mobile societies 
(in which individual merit counts). Both are optimistic: Cobden and 
Marx were equally sanguine about the imminence of a better world. Both 
are activistic: They expect to get results by the deliberate molding of 
human institutions. 

The de-emphasizing of differences is favored by all other similarities of 
culture in addition to doctrine. And here the range of parallel experience 
is prodigious. Russia is in mid-stream of a vast process of industrializa- 
tion, which means that Western science and technology is moving toward 
universality, and that certain uniformities of experience are imposed upon 
the attention of Russians as well as Americans, and that certain similari- 
ties of attitude will result. The modern technoscientific complex carries 
with it a formidable network of intercorrelated skills. Each of the uni- 
versal skills begets a set of predispositions that favor universal identifica- 
tions along skill lines. Physicists, chemists, biologists, astronomers, mathe- 
maticians, engineers, factory workers, mine workers, transportation 
workers, office workers, agricultural technicians: These and hundreds, if 
not thousands, of coordinate and subskill groups having an inexhaustible 
reservoir of common experience. Besides the work skills are the recrea- 
tional skills, which can be numbered in the thousands.*4 

In the light of the universalizing tendencies of skill mastery, it is little 
wonder that parochial élites who seek to retain power on a territorial basis, 
find themselves constrained to adopt severe measures in holding in check 
the globally integrative potentialities of skill. It is the tension between the 
skill society and the territorial society that generates the savage repres- 
sions of insecure parochial élites, seeking to insulate their people from 
communion with their neighbors. 


In his monumental review of the significance of the growing recognition throughout 
the capitalistic world of the “human problems of industrial civilization,” Georges Friedmann 
detects the “‘penetration” of other systems: ‘“To say that the worker becomes the subjed 
of measures of rationalization recognizes at the same time, does it not, that he is no longer 


direct response to the problem of obtaining production in a society with a distinctive division 
of labor and traditional doctrines asserting the dignity of man. The revolutionary pattern of 
an epoch works itself out partly by diffusion and partly by invention Se ee 
be parallel adaptations if the same predispositions and environmental opportunities occur). 

*5 Offsetting skill as a factor making for positive identifications must be put the influence 
of skill rivalry in taking advantage of whatever opportunities are perceived in a territorially 
circumscribed situation to gain a skill advantage. Skill identifications = positively when 
the context supports expectations about the advantages of skill cooperation 
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The perpetual threat of war is itself a potentially unifying experience, 
for it provides a common institutional enemy as well as a personalized 
group enemy. The common threat and common burden create a deep im- 
plicit bond which, under circumstances of loosening tension, contributes 
mightily to the recovery of neighborliness, much as old combat enemies 
take keen delight in discovering the parallels in their own experience of 
weapons and fronts and officers and women. And the heat of perpetual 
crisis burns out the structural differences among antagonists, since each 
is tied to the other whom he seeks to overcome or thwart. In the degree 
to which the garrison state achieves universality, other institutional varia- 
tions subside, until all that is left is the accident of geography that led 
babies to emerge from wombs in Asia rather than America.” 

Revisionism, then, is possible in the ideological structure of any coun- 
try, whether in the covert form of changing emotional intensities or the 
more overt form of doctrinal amendment. Within the traditional frame- 
work of socialism, for instance, there has been a century of struggle among 
the many interpreters of the methods and findings of Marx-Engels- 
Lenin.”” And the traditional framework is well adapted to recognize new 
facts, since a distinction can always be made between the method of 
dialectical materialism and the findings of a particular writer. If the 
method is freshly applied to a new body of historical facts, it is capable 
of yielding findings that supersede earlier results. Today (and in the im- 
mediate future) there is ample room for asserting that Marx and Marxists 
have underestimated the influence of material factors in the present phase 
of industrial development. In the writing and thought of a century ago, 
when scientific and technological change were indescribably slower 

** Among the factors that contribute to global unity are comprehensive international or- 
ganizations. Such institutions, if preserved during the phase of non-cooperation, provide 
opportunities for the resumption of more fruitful contact later. If the opportunity is provided 
at recurring intervals, less intense incentives are necessary to increase the volume of coopera- 
tive association. Meanwhile propaganda on behalf of ‘‘world government” or “‘federal union” 
can serve both the power interests of the United States and the long-range interests of man- 
kind. From the standpoint of United States power, the America-centered world is provided 
with a set of universal goal symbols in the name of which support can be invited from all 
accessible peoples (and the Soviet Union can be shown up as the great obstacle to cooperation). 
Furthermore, draft proposals for atomic energy control, and for the constructive use of re- 
sources, cannot postpone and may do something to expedite the coming of cooperation. 


*7On the richly diversified history of socialism the standard treatise remains Beer, All- 
eriton, Contiiehsn doe Steines Sat SS See See (1922-15) The full flavor of 
the Kautsky-Leninist controversy comes out in Kautsky, Der Bolshewismus in der 
tr. as Bolshevism at a Deadlock (1931), and Bukharin, Karl Kautsky and Sowjet Russland, 
tr. from Russian (1925). See Borkenau, World Communism: A History of the Communist 

i (1939); Rosenberg, Democracy and Socialism (1939). Leites and de Sola Pool 
analyzed the response of the Communist International to frustrating conditions, and to its 
own changes of line, in studies published by the Division for the Experimental Study of 
War Communication at the Library of Congress (to be republished). 
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than today, the implications of nuclear fission and jet propulsion for war 
were not foreseen. Today it is literally and not metaphorically true that 
global war can annihilate humanity, or at the very least do devastation of 
an unparalleled order of magnitude for large populations. Hence the fore- 
cast that the triumph of the free man’s commonwealth will be ushered in 
by war (as the “proletarian” state repels the “imperialist’”’ attacker) 
appears much less likely now than in the past. 

However, it is uncertain that everyone will be annihilated in another 
war. Our physical scientists cannot give us conclusive assurances on this 
point. But even a continuing threat of war can bring about a reversal in 
the direction of history so that, instead of progressing from caste societies 
to mobile (free) societies, the new direction is from the degree of freedom 
already reached to the inauguration of new caste societies in the form of 
self-perpetuating soldier-police élites in a world of garrison-prison states. 

The ideologies of the nonsocialist world have been in a bruised and 
battered condition in recent times, since the apologists of capitalism have 
been unequal to the task of arriving at a consensus on the nature of the 
historical process in which they find themselves. The Cobden dream of 
evolutionary progress to world fraternity and democracy in one big mar- 
ket has been rudely interrupted. It has been interrupted by the fact of 
giant private monopoly and the fact of global war, neither of which were 
foreseen or explained. When ideas fail, men also fight; and one fighting 
reaction of a scared non-Russian world is accepting the hope that a pre- 
ventive war on Russia will put things back where they were thought to be 
on the evolutionary path of Cobden. But this overlooks the improbability 
that a preventive war will prevent anything but the peace that it destroys, 
since there is no credible ground for the view that our security position 
will be improved by “victory.” (The most likely outcome, by far, is the 
liquidation of the businessman as a social type, and the consolidation of 
the garrison state.) 

Given the factual situation presented by recent accelerated develop- 
ments in science and technology, it is probable that the human mind will 
respond by adapting older ideologies to new emergencies. The issue is not 
socialism versus capitalism; it is far more serious than that. It is both 
socialism and capitalism versus the garrison-prison state (if not total, 
near-total annihilation of humanity). 

As usual, the same revolutionary processes are working themselves out 
among all peoples who are in contact with one another during a given 
historical period, even as the “bourgeois” revolution resulted in the trans- 
formation of surviving feudal society into something else throughout the 
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West. Such world revolutionary processes do not necessarily work them- 
selves out by bringing all peoples within the framework of a single state. 
Nor do revolutionary transformations necessarily universalize the pattern 
of the revolutionary center. Rather (the bourgeois revolution is a case in 
point) the revolutionary pattern of the historical epoch can spread every- 
where without bringing a unipolar state or conforming to the hopes and 
programs of the original center of revolution. The pattern of 1789 was 
not the pattern of the bourgeois epoch as a whole; nor did the bourgeois 
revolution create One Big State. In the same way, the world revolutionary 
processes of our time may work out in a bipolar frame, even as they depart 
from the aspirations of 1917. 
SUMMARY 

We began by outlining a hypothetical course of development in which 
world politics preserves the peace until an eventual turning point when 
ordinary contact is resumed and enlarged between two bipolar garrisons. 
It is postulated that the factors in the social equilibrium which sustain the 
demand for cooperation always remain sufficiently strong to prevent total 
non-cooperation and war; and that in the fourth period, such factors of 
expectation and identification add greatly to the effective demand for 
policies of cooperation. The likelihood that events will, in fact, follow this 
track has been evaluated in the light of present day knowledge of the fac- 
tors which affect some of the most conspicuous institutional features of 
the hypothetical picture. In particular, we examined bipolarity and the 
general theory of balance, the perils of transition to a bipolar pattern, the 
modes of adjusting to denials or curtailments of freedom, the factors 
affecting personal insecurity in times of crisis, and the factors that soften 
ideological differences. The result is to underline the precarious balance 
upon which at all times the peace depends, Among the factors making for 
cooperation which are to some extent within the control of policymakers 
and their advisors who seek democratic values is the recognition that war 
and chronic preparation for war can turn the course of history away from 
the path of progress toward freedom and back toward the restoration of 
caste-bound societies (if not the actual destruction of man). 





DEATH AGAINST LIFE 
MALco”m SHarp* 


HE psychological factors in the chain reaction which threatens the 

world are more mysterious than atomic fission and more dangerous 

than cancer. They would repay unlimited study if anyone could be 
found to study them. Psychologists, anthropologists, diplomats, and mili- 
tary men are indeed engaged in examining these psychological phenome- 
na. The military men are perhaps the only ones who deal with them 
objectively. As participation in a conference of psychoanalysts and politi- 
cal scientists would indicate, most of us today will use such scraps of 
knowledge as we possess in defense of some hunch or prejudice that goes 
back to the earliest days of infancy or before." 

Most of us brought up in this country believe in our case against the 
Russians. With good conscience and a show of reason, we argue that if 
atomic energy is to be used to destroy people and their works, it had 
better be the Russians and their works. The Russiais and their friends, in 
obscure and varying combinations, have been promoting revolutions and 
rebellions in Greece, Iran, and China. Acting through determined minori- 
ties, they have taken over practical control in Hungary and Rumania. In 
Bulgaria, whatever support the Communists may have won was so in- 
secure that they have been driven to control the opposition by persecu- 
tion and force. While they started with some claim to a majority govern- 
ment in Poland, their treatment of the principal opposition leader makes 
it impossible to know whether a willing majority now backs a Polish gov- 
ernment or not. The influence of a Communist-controlled police force 
apparently contributed to the creation of a parliamentary majority in 
Czechoslovakia; and again no one will know from here on whether or not 
there is willing majority support for any Czechoslovakian Government in 
power. 

When Mr. Truman speaks about a threat to democracy and the values 

* Professor of Law, University of Chicago Law School. 


* The opportunities for collective study, which compare with the opportunities for the 
study of cancer or atomic energy, have been suggested, for example, in the author’s Aggression, 
. Study of Values and Law, 57 Ethics Part II, 1 (1947) and The Management and Control 

of Aggression, a paper read on January 31, 1948, at a symposium in celebration of the hun- 
dredth anniversary of the Community Service Society of New York, reprinted as a supplement 
to What Terms Can End the Cold War? (Senators Ferguson, Flanders, and Pepper, and Pro- 
fessor Walter Johnson), University of Chicago Round Table of May 23, 1948. See also Isa 
Peace Parley Possible? (Max Beloff, Frederick Kuh, and Malcolm Sharp), University of Chi- 
cago Round Table of May 16, 1948, where the present writer argued the affirmative answer, 
suggesting subjects for discussion differing somewhat from those outlined by Mr. Wallace. 
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associated with democracy, he doubtless has all these things in mind. He 
has in mind also the danger to recovery and employment in western 
Europe, in case there is an effective boycott of the Marshall Plan on the 
part of the Russian bloc. The Russian bloc is moreover by any test repre- 
sentative of a minority, and is itself a minority, in the United Nations. 
With all its limitations we are convinced that voting is a better means than 
general strikes, shooting, or bombing for the adjustment of political insti- 
tutions to changing circumstances. The Federal Convention acted without 
constitutional authority in proposing the Constitution of the United 
States. The validity of Lincoln’s constitutional theory was established 
only by the success of the northern armies. Whatever lawyers’ doubts 
there may be, majority rule in the United Nations will be accepted by all 
except a contesting minority, as a justification for any use of force which 
may prove a feasible means of enforcing or strengthening a rule of law. 

Moral, ideological, economic, political, legal, and military arguments 
and instruments are thus available for conflict of any degree of intensity 
between the western nations and their Asiatic allies, on the one hand, and 
the Russian bloc, on the other. To a surprising extent, so soon after our 
common victory in the last war, public hostility seems prepared for re- 
lease, and indeed to be pressing for release, at the appropriate word of a 
national leader. 

Those of us who are not disposed to lack of confidence in our country 
are ready to accept what comes. At the same time there may be some use 
still for an occasional skeptic who tries now and then to look at the chain 
of events as an astronomical or biological phenomenon. Where did our 
array of emotions, ideas, judgments, and plans, and the corresponding 
array on the other side, come from? The creatures who participate tell 
each other, at any rate, that they do not like what they are doing. In view 
of the enthusiastic activity which has always gone with such assertions in 
the past, the skeptical observer may have some doubt about what these 
people say. If most of them do not enjoy what they are doing, it is hard to 
see why they should keep it up, particularly in view of the serious risks to 
which it exposes them under modern conditions. 

The detached observer is bound at times to be reminded of the activities 
of creatures which are on the whole less complicated than we. No one who 
has seen two unacquainted dogs making the maneuvers which may lead 
quickly to a fight will forget them when reading about Mr. Byrnes and 
Mr. Molotov or Mr. Baruch and Mr. Gromyko. Mr. Baruch indeed re- 
minds one of a friendly dog; but he seems to have been pretty much 
entangled with the other three. 
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The other animals differ greatly in their habits. Whole species are char- 
acterized by rather uniform though somewhat varying patterns of be- 
havior. Why should it not be true of us? The hawk strikes at the small 
bird, and the lion at the antelope. Some of our cousins among the South 
American monkeys are gentle and avoid fighting so far as possible. On the 
other hand, the baboons, who are more closely related to us, will fight 
each other with a minimum of stimulus. 

Though anthropologists, themselves perhaps influenced by the psycho- 
logical conditions of the culture in which they live, have tended to put 
great emphasis on the few dubious cases of peace among primitive peoples 
which they constantly cite, they must admit under questioning that these 
cases are a minority, if they exist at all. There are few or no cases of con- 
sistently peaceful life over long periods of time among either primitive or 
civilized peoples. The apparent exceptions turn out to be sick societies or 
societies which are being kept in order by some manifestly superior force. 

We have not forgotten Switzerland or the Scandinavian countries. The 
reader who wishes to urge them upon us may reflect upon the division of 
loyalties in Switzerland, and upon the characteristic nationalistic impulses 
on both sides in the conflict between Denmark and Prussia in 1864. The 
history of Sweden and Norway is not as peaceful as is sometimes supposed. 
A year or so ago reference was sometimes made to the relatively peaceful 
dispositions of “eastern” peoples. Since the recent savage outbreaks in 
India it is no longer necessary to remind ourselves of the great Chinese, 
Indian, Arabic, Mongol, Iranian, and Turkish conquerors of history. 

It is not simply an exercise in masochism to remind ourselves of our 
savage qualities. It is doubtful whether we should have come as far as we 
have, if we did not have somewhere within us that extraordinary and 
. mysterious energy which expresses itself in both building and fighting. 
At any rate the individual who handles his hostile impulses unskilfully, 
as by repressing them in fear, may find his vitality impaired, and his 
hatreds increased by his very success in concealing them from himself and 
others. A possible interpretation of the experience of some primitive and 
civilized societies indicates that the same thing may happen, as one would 
expect, in a considerable group living together in association. 

Reflection on these matters may lead us eventually to understanding 
and so to cure, if we desire cure. It has been suggested that hostile aggres- 
sion is a biological trait characteristic of us as of some related species. 
Whatever difficulties there may be with the suggestion, the evidence is 
consistent with this account of the matter. 

Another account is, however, also consistent with the evidence. The 
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survival value and physiological source of hostile aggression are not by 
any means as apparent as are the survival value and physiological source 
of nutritional and sexual propensities. Moreover, no one has been able to 
catch the human young acting with a complete human nervous equipment 
before a time when conditioning influences of all sorts have begun to play 
upon the organism. Frustration, guilt, and fear are complex interacting 
factors which may be quite sufficient \o explain the propensity to hostility 
and destruction which appears in human history. 

A society, and particularly a civilized society, without frustration, is 
inconceivable. If conditioning factors explain the quarrelsome and pug- 
nacious habits of the human species, the persistence of the habits is itself 
an indication of the difficulty of eliminating the conditioning factors from 
the human environment. 

For the present we cannot solve the mystery of the psychological chain 
reaction with which we started our discussion. The physicists themselves 
apparently do not claim to understand fully the chain reaction which they 
have released for destructive and constructive purposes alike. 

Perhaps, however, what little we can learn from history about the 
psychological sequences which lead to war will help us in our effort to 
reach the agreements which, in spite of all our disposition to fight, we still 
try to reach until the last minute before a modern war. The most useful 
thing we can learn is perhaps that we ourselves, as well as those foreign 
devils, are subject to the same influences as they. 

Mr. Baruch and Mr. Gromyko and the Atomic Energy Commission of 
the United Nations might by themselves have composed their differences. 
Mr. Baruch advocated the most daring experiment in international social- 
ism that has ever been suggested, an international agency for the develop- 
ment of atomic energy for peaceful purposes and the prevention of its 
use for destruction. Mr. Gromyko, on the other hand, is an old-fashioned 
individualist and nationalist who objected to this plan as visionary and 
an interference with national sovereignty. He seems also to have feared 
that the existence of atomic bombs would make warfare so unsafe that it 
could not be practiced. He therefore insisted energetically on the destruc- 
tion of existing bombs and an old-fashioned agreement not to make any 
more. 

The alignment between Mr. Baruch and Mr. Gromyko and their sup- 
porters in the Atomic Energy Commission cannot of course be explained 
at all by the proceedings in the Commission itself. Its source lies far back 
in history, perhaps farther than anyone can see; and it is a feature of the 
chain reaction to which we referred at the beginning of these observations. 
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This chain reaction is, moreover, one among countless variations on a 
theme which, as we have seen, has appeared again and again, persistently, 
throughout human history. 

We might break off the sequence with Michael Romanoff in the seven- 
teenth century or Peter the Great or Nicholas the Second, and the Ameri- 
can Admiral Mahan’s satisfaction in thwarting his plans for extending the 
arbitration of international disputes. We might linger on Theodore Roose- 
velt’s policy of aiding the British to build up Japanese strength as a coun- 
terpoise to Russia in the first years of this century. We might consider the 
Kaiser’s fear of Russian expansion in 1914, and his co-operation with 
Austria to defeat Russian and Serbian ambitions in eastern Europe, in the 
first World War. 

It would perhaps be easier to start with events of this generation. The 
present generation of Russian Czars can recall the military intervention 
of the powers whom they now fear, in an effort to destroy their young and 
struggling communistic state. They were outcasts from Geneva in the 
20’s and early 30’s. When they were invited to play at Geneva, they found 
that the other children there were still forming gangs against them. 

To the horror of the British, whose leaders apparently wanted to do 
much the same thing themselves first, the Russians, by their alliance with 
the Germans in 1939, made sure that they would not be the only victims 
of a Nazi war. Though any sane American administration would have 
done exactly the same thing in case of a corresponding threat in the 
Caribbean, the American and British publics were shocked by the Russian 
attack on Finland, in whose country there was reason to fear intrigue a 
few miles from one of the two principal cities of Russia. 

The self-righteous American and British attitude, so strong and con- 
structive a characteristic in a race of empire builders, may mislead us if 
we desire not a new empire but peace. Forgetting our own failings, we 
dwell constantly on those of the Russians. We recall all their past sins in 
interpreting the events of which we reminded ourselves at the beginning 
of this comment. 

We are indeed on the whole right in the judgments which we have ex- 
pressed. But there is another side to the matter as well. This generation 
of Russian rulers has good reason to be suspicious of the western powers. 
Mr. Byrnes and his advisers fed this suspicion when they themselves de- 
cided to begin with suspicions in the London Conference starting Septem- 
ber 11, 1945.” Mr. Byrnes and his advisers may for example have exagger- 
ated greatly the significance of the Russian fury in Rumania, in February, 


* See particularly Byrnes, Speaking Frankly 92 (1947). 
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1945. This fury reminds one of the fury of the new master who was once a 
serf, upon the acquisition of the cherry orchard, in Chekov’s play. The 
Rumanians have not been the most popular of European peoples, and 
their popularity can hardly have been increased with the Russians by the 
jackal role which they played in the invasion of Russia. We are likely to 
forget that the first Russian change of government in Rumania occurred 
before our armies had crossed the Rhine, and before we knew surely how 
the war was going to end. 

It seems certain that Mr. Byrnes and his advisers were affected by near- 
sightedness when they suspected the concern which led Molotov to speak 
of our occupation of Japan at this first London conference, whose business 
it was to begin the drafting of treaties to settle the peace of the world. 
While concerned ourselves about Russian pressure toward the eastern 
Mediterranean and the Persian Gulf, we Americans have constantly 
tended to forget how the Anglo-American occupation of western Germany 
and the American occupation of Japan must look to the Russians in 
between. 

The story is an ancient one and often repeated. All the lunatic char- 
acteristics of mankind are permitted free expression in the solemn forms of 
international affairs: suspicion, fear, the bad faith that goes with suspicion 
and fear, the lust for power, paranoid hatred, cruelty. Though there is 
good reason to question his formulation of the matter, Freud’s thesis of a 
death instinct, an instinct or drive for destruction, finds here its strongest 
support. The psychological forces at work, combined with the atomic 
forces newly discovered and released by the physicists, present us with the 
most interesting problem of history. 

No student of society in that brief moment of detachment when he 
imagines he is thinking like an astronomer or a biologist can have any 
doubt as to the outcome. If we can learn anything from history, and a 
detached examination of the characteristics of the human being, we may 
expect new wars, no matter how destructive they may appear in prospect. 
Two years ago a detached student might have thought that our disposi- 
tion to stay alive would actually find support in the new weapons, and 
that atomic energy, for example, would make its contribution not only to 
medicine and to industry, but to the preservation of peace as well. The 
experience of the last two years seems, however, to indicate that we and 
our leaders are disposed to think in traditional terms about international 
relations and perhaps to conceal from ourselves, as people have always 
done to some degree, the precise character of the new warfare. In a mo- 
ment of detachment, then, the student of society today must anticipate 
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another war, within the next years, with many familiar characteristics and 
some striking novelties. 

This observation, however, shows the absurdity of supposing that any 
one can be scientific about human affairs. Another war, whatever its out- 
come, would be a defeat for us and our friends. It would mean—for the 
time being—a victory of death over life. As human beings, we will not 
accept such a defeat until the alternative looks to us worse. Today we and 
our statesmen perhaps resemble most closely the people of Europe and 
their statesmen in August, 1914. We shall go on to the last moment work- 
ing out our hatreds, indeed, but trying also to find means of agreement and 
peace. 

The new factor in history, so far as we are aware, is atomic energy. 
Its peculiar characteristics will influence contemporary manifestations of 
both the desire to fight and the desire for peace. It is possible that a 
formula will be found, more elusive than any known to physicists, which 
will direct the new combination of forces to the persistent biological pur- 
pose of preserving and enriching human life. 

The will to live characteristic of healthy animals is one constructive 
force in the world. The love of existence, of life, of rich and complex life, 
if it can have its way, will save us from needless self-imposed suffering and 
destruction. The human appreciation and affection for each other, a part 
of our love of life, create a special force which seems at times to be at work 
among nations. When we remember the Battles of Moscow, Leningrad, 
and Stalingrad, we remember that four or five years ago we were admiring 
our Russian comrades. We put less value on the machines that we were 
sending them than on the skill, devotion, and courage which turned the 
course of the war. Though the skeptical observer cannot expect it, the 
human being may still hope that such human forces as these will again 
surprise us and gain a greater victory than any ever won before. 
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NOTES 


CONTENT ANALYSIS—A NEW EVIDENTIARY TECHNIQUE* 

Content analysis has until recently been deemed a device of limited utility 
for the social scientist and of little value to the lawyer. But the technique has 
now been successfully applied to several phases of the law by lawyers and ad- 
ministrative officials. It has been used in wartime criminal sedition trials' to 
demonstrate that utterances by an accused publisher conformed to major axis 
propaganda themes. It was used in opposition to a petition for license renewal 
before the Federal Communications Commission wherein the United Auto 
Workers charged the licensee with employing commentators biased against the 
labor movement.’ A limited form of analysis is in use today by the Commission 
in measuring station owners’ conformity to “bluebook” standards.* The most 
recent and most striking application of the device of content analysis occurred 
when the American Jewish Congress opposed an application for a frequency 
modulation (FM) broadcasting license made by the New York Daily News to 
the Federal Communications Commission. The Congress prepared a content 
analysis of the columns of the News which purported to demonstrate unfavor- 
able bias and prejudice toward minorities on the part of the publisher. The cre- 
ative imagination employed in this latest and most publicized content analysis 
suggests the possibility of wide use of the technique elsewhere in the law. 

At the risk of garbling a definition by the use of an analogy, content analysis 
may be considered a sophisticated form of accounting. It may be applied to any 
series of communications whether assertive (direct expressions of opinion) or 
nonassertive (“fact” material) extending over a period of time or including a 
large quantity of material in the form of speeches, broadcasts, publications, 
movies, or psychoanalytical interviews. Whatever the analyst’s study—be it of 
the treatment of alien groups in pulp magazine fiction, of newspaper attitudes 
toward a foreign power, or of types of seditious remarks in broadcasts—his tech- 
nique is to separate the relevant from a huge mass of irrelevant material through 
rules of analysis that establish categories making possible objective selection 

* The assistance of Mr. Morris Janowitz in the preparation of this note is gratefully ac- 
knowledged. 

* United States v. Pelley, 132 F. 2d 170 (C.C.A. 7th, 1942), cert. den. 318 U.S. 764 (1943); 
United States v. Auhagen, 39 F. Supp. 590 (D.C., 1941). 

2 In re United Broadcasting Co. (WHKC), 10 F.C.C. 515 (1945). 

3 Federal Communications Commission, Public Service Responsibilities of Broadcast 
Licensees (1946). Designated days’ broadcasting logs are submitted by all stations so that the 


Commission may judge them for conformity to prescribed ratios between commercial pro- 
grams and local live, sustaining, and public issue programs. Ibid., at 55. 
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and classification of such material. Conclusions are drawn solely from the in- 
cidence of material within the categories. From the entries in such a group of 
“journal accounts,” as it were, inferences may be made about the intent of the 
publisher and the response of the audience.‘ 

In addition to the actual uses already pointed out, many other possible uses 
in the law for such an evidential device suggest themselves. If as a result of cur- 
rent hearings broadcasters are permitted to editorialize on condition that they 
allow reply time to those with opposing views, studies of content by interested 
groups are almost certain to be used to provide material for acquiring reply time 
or opposing license renewals of those who abuse such a privilege.’ The typical 
case of group defamation is a matter of innuendo and “slant” persisted in over 
a period of time by the publisher. Content analysis is the key to proof of guilt in 
such situations, since it can select and collate significant materials from an ex- 
tended period of publication, the whole of which no judge or jury could peruse.® 
It would not be surprising if the method comes to figure in current loyalty in- 
vestigations, either to establish or rebut charges founded on activitiés suscepti- 
ble to content analysis, ranging from newspapers through the movies to the 
most abstract art forms. 

It is the purpose of this note to consider the relation of the scientific procedure 
of content analysis to the law of evidence in a manner that will emphasize the 
fact that the social scientist’s search for validity, the expert judgment of admin- 
istrative agencies, and the rules for admitting such evidence in courts of law are 
all based on an identical concern. This concern stems not so much from the 
novelty of the technique of content analysis as from the possibility of error 
arising out of the assumptions and subjective reactions and predispositions that 
figure in a determination of attitude or policy of a publisher or broadcaster via 
a study of his statements of “facts” and opinion. 

The use of content analysis in the recent Federal Communications Commis- 
sion litigation combined a high degree of ingenuity with some errors in tech- 
nique, thereby affording an excellent example for study. It will be useful to 
state the case in some detail. 

The News Syndicate Company, Inc., publisher of the New York Daily News, 
was one of seventeen competing applicants for five frequency modulation (FM) 
broadcasting channels in the New York metropolitan area who appeared before 
the Federal Communications Commission in a consolidated hearing. The Ameri- 
can Jewish Congress prepared a qualitative and quantitative content analysis of 
selected issues of the News and secured the status of a public witness in the pro- 
ceedings. The analysis was presented for the Commission’s consideration on the 

‘Berelson and Lazarsfeld, The Analysis of Communication Content 2-9 (preliminary 
draft, mimeo, 1948). 

5 Chicago Tribune, Part 1, p. 21, col. 1 (Feb. 1, 1948). 


Riesman, Democracy and Defamation: Fair Game and Fair Comment II, 42 Col. L. Rev. 
1282, 1307 Goee). It is reported that Dr. H. D. Lasswell plans a content analysis of decisions 
of justices of the Supreme Court of the United States. 
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theory that it showed bias and hostility toward Jews and Negroes arising from 
an editorial policy which, while perhaps not a “‘conscious and articulate master 
plan of propaganda” against those minorities, was a sufficient departure from ac- 
cepted standards of fairness and on such a low level of social responsibility as to 
preclude the granting of a license to the News in an oligopolistic branch of the 
communications industry. A motion by the News to strike this evidence was at 
first granted' and thereafter dismissed.* The final decision admitted the evidence 
but found the analysis lacking in probative value and denied the News a license 
on other grounds.® 

The Congress presented two analyses, one “qualitative,” one “quantitative.” 
The qualitative analysis sought to “convey an image of the Daily News attitude 
toward the Jewish problem” through a selection of twenty-three Daily News 
stories, columns, and editorials published during the period 1938-46, a “homo- 
geneous” period covering the war years following Munich. These articles were 
said to be illustrative of several basic propaganda techniques** used to convey 
the impression that American Jews were a minority who refused to be assimi- 
lated and who had, through secret power and constant pressure, forced the 
United States into a war against Germany to punish the Nazi régime for mis- 
treatment of German Jews. No attempt was made to evaluate the intensity of 
the bias and no similar analysis was made of favorable utterances toward racial 
minorities, on the theory that an equal or greater amount of good will material 
would be an ineffectual antidote for malicious insinuations." 

A quantitative analysis and comparison was made of all news stories about 
Jews and Negroes in the general news columns of the five New York daily morn- 
ing papers for six different months chosen at random. The analysis proceeded 
on three assumptions set forth by the Congress. First, that news may be classi- 


7 WBNX Broadcasting Co. et al., Memorandum Opinion, Docket No. 6013 (April 9, 1947), 
aff'd Nov. 4, 1947. 


* In re Application of News Syndicate Co., Inc., Docket No. 6175, Memorandum Opinion, 
April 7, 1948. 

* WBNX Broadcasting Co. et al., Docket No. 6013, Decision, April 8, 1948. The decision 
of November 1947 was set aside because one of the Commissioners was disqualified. The re- 
hearing enabled the American Jewish Congress to make further exceptions to the first memo- 
randum opinion. Another writer suggests that the evidence rejected in the decision of No- 
Lamson anand nena if hidden, results” in that the News in that decision was denied a 
license because of the monopolistic effect of joint newspaper-radio ownership, a characteristic 
that has been rarely determinative in picking the most worthy applicant. Radio Program 
Controls: A Network of Inadequacy, 57 Yale L.J. 275, * (1947). Other aspects of the de- 
cision of November 1947 are considered in a note in 96 U. of Pa. L. Rev. 563 (1948). 


2 pape thestehadersin casitiaties iain ide thats ch te ta Gandia, Mahia 
reports of what others said, and a judicious mixture of favorable and unfavorable statements. 


™ Docket No. Soke Penne renee weapons’ Rains idnabesieees 
slapping inciden 
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fied as favorable, unfavorable, or neutral not in terms of the analyst’s opinions 
but in terms of the “value judgments” of society, i.e., the probable community 
reaction to such material.” Second, that a story about one individual, identified 
by race through color, description, or name, may be favorable or unfavorable to 
the entire ethnic group to which he belongs. Finally, that the total of such 
stories, in number, length, and ratios (accounting for differences in size of the 
newspapers studied) will reveal significant variations in policies of news selec- 
tion among those journals. 

The coder’s task in the quantitative analysis was to select items pertaining 
to Jews and Negroes, subject to several rules of exclusion," and thereafter place 
them in one of eight categories.** The selection obtained was reviewed by a sin- 
gle expert's who made the final judgment of the favorable or unfavorable nature 
of the statements and rejected neutral and irrelevant items. The mathematical 
results in number, length, and ratio of stories purported to show that the News 
was quantitatively less favorable toward minorities than the other papers.” 

The News’s objections and counter-arguments were many. Those confined to 
the technique of content analysis contested both the underlying assumptions 
made and the accuracy of the analysis. The qualitative study was met by an ar- 
gument in rebuttal of the inferences made from the twenty-three stories coupled 
with an assertion that the News was “an outstanding and outspoken advocate 
of racial and religious tolerance.” Objections to method pointed out the limited 


 Tbid., at 2, The meena ane ee keer 
tion of individual stories were used to imply that the publisher was biased. Nor were the stories 
classified in terms of the event being favorable or not—.e., a rere 
condemning the persecutors would be favorable to the persecuted 


3 Coders had some freedom of choice in that they were to select stories using the symbols 
“Jewish” or ‘‘Negro” or their equivalents, or stories or pictures that made clear that these 
groups were discussed. Obituaries were excluded from general news unless connection with the 
group was obvious from the headline, or from the text if the text exceeded five column inches 
in length. In all other stories Jews or Negroes had to be mentioned in the first two 
to be coded. Proposed Findings of Fact, News Syndicate Co., Inc., App. V, Rules for Coding 
Procedure (1946). 


"4 Five categories of favorable news were created: 1) achievements of individuals, 2) political 
and community activities, 3) oo and discrimination, 4) intergroup goodwill activities, 
5) miscellaneous favorable. Three categories were unfavorable: 6) crime, 7) intergroup antago- 
nism and clashes, 8) miscellaneous unfavorable. Quantitative Analysis, Exhibit 19, Section 12, 
Table 40 (1946). 


8 The late Dr. Alexander H. Pekelis, New School for Social Research, New York City. 


** Quantitative Analysis, Exhibit 19, Section 12 (1946). Some of the more significant findings 
are presented. The number of favorable stories was: Daily News, 95; average of the other pa- 
pers, 260. The number of unfavorable stories was: Daily News, 51; average of the other news- 
papers, 31 (Table 3). The ratio of inches of favorable and unfavorable material about Jews 
and Negroes to the newspapers’ total news coverage: favorable stories: Daily News, .0067; 
average of other papers, .o167; unfavorable stories: Daily News, .0078; average of other pa- 
pers, .0028 (Table 15). The ratio of favorable and unfavorable news stories about Jews and. 
Negroes in the same paper was: in the Daily News, 65% favorable to 35% unfavorable. The 
average of the other papers was 89% favorable to 11% unfavorable (Tabie 25). About 757% 
of the unfavorable material came from the ‘‘crime” category. 
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period covered, the small number of stories used, and the failure to analyze qual- 
itatively favorable statements made by the News. 

Objections made to the quantitative analysis were more sweeping. The News 
through cross examination and a survey of its own revealed errors and omis- 
sions; the Congress conceded these errors’’ and prepared a second survey of the 
same material. Further, the News objected to the exclusion of sports and enter- 
tainment columns, to a comparison between tabloid and standard-sized news- 
papers, to the small amount of relevant material compared with the total con- 
tent in inches, to the qualifications of the coder and “judge,” and to the code 
rules as unfavorable to the News because of its format and condensed style."* 

The Commission issued two memorandum opinions on a motion to strike the 
evidence. In the first it granted the motion, saying that the qualitative study 
lacked probative value and the quantitative content analysis lacked evidentiary 
meaning.’? In the second, which followed a rehearing, it denied the motion and 
recognized the fact that a body of experts need not be insulated from evidence — 
of doubtful value, since experts can accurately judge its worth. 

When the final evaluation was made the evidence was found wanting. The 
qualitative analysis, according to the Commission, offered too sparse a selection 
of material to have probative value in demonstrating unfair treatment of minor- 
ity groups in the News. The quantitative analysis had “technical deficiencies . . . 
so serious as to vitiate any real value the analysis might otherwise have had.”*° 
Some of the technical deficiencies noted in the first memorandum included the 
lack of an established standard of content for “unbiased’”’ newspapers, the lack 
of an independent check of the favorable and unfavorable characterizations, and 
the use of personal and inexpert opinion in determining the reaction of a “decent 
American community” to the published material.“ Commissioner Durr insisted 
in both opinions that the evidence sufficed to establish the contentions of the 
Congress. 

The final memorandum opinion on the motion to strike contains two dis- 
tinct rulings. In unmistakable terms it states that content analysis is acceptable 
to the Commission as an evidential technique. This holding cannot be expanded 
to imply that content analysis would be acceptable to a judge and jury who do 
not have expert qualifications. A ruling on the technique at common law would 


7 Docket No. 6175, Proposed Findings of Fact 32, News Syndicate Co., Inc. (1946), quot- 
ing transcript at 2778: “We admit that the first analysis was in error. That is why we had it 
done over.” 


18 Tbid., at 13. The News emphasized that the proportions of space it devoted to crime, 
sports, and entertainment differed from those of the standard-sized newspapers. 


*» WBNX Broadcasting Co. et al., Docket No. 6013, Memorandum Opinion (April 9, 
1947), aff'd Nov. 4, 1947. 


» WBNX Broadcasting Co. et al., Docket No. 6013, Final Decision, (April 8, 1948). 


= WBNX Broadcasting Co. et al., Docket 6013, Memorandum Opinion (April 9, 1947); 
aff’d Nov. 4, 1947. 
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involve a discussion of problems of expert testimony, hearsay, and probative 
value.” 

Second, the Commission has announced that it may explore aspects of the 
past conduct of applicants which would cast light upon their social responsi- 
bility and ability to hold a position of trust. It may concern itself with the “char- 
acter” of applicants as well as their technical qualifications. While not germane 
to the theme of this note, it may be stated in passing th=* the ruling does no vio- 
lence to the pattern of development which the Cor:zaunications Act’s standard of 
“public interest, convenience and n><cssity” has assumed in twenty years of 
amplification by the Commission and the courts. 


™ To be recognized at the bar a scientific discovery must cease to be a matter of dispute in its 
own field. Scientific Gadgets in the Law of Evidence, 53 Harv. L. Rev. 285, n. 1 (1939); 
Morgan and Maguire, Cases on Evidence 576, n. 8 (1942). An obvious corollary is that the 
expert who uses the device must be available for cross-examination to establish that he under- 
stood its theories and correctly applied its methods. Morgan, Hearsay and Non-hearsay, 48 
Harv. L. Rév. 1138, 1157 (1935). Next, it would seem that content analysis must have in- 
herent scientific validity (the ability to determine a state of mind) and reliability (the ability 
to measure states of mind repeatedly and accurately) if it is to avoid classification as a form of 
hearsay, which is not to say that it thereby becomes inadmissible per se. ‘A comprehensive 
definition of hearsay would include . . . 2) all conduct of a person, verbal or non-verbal, not 
intended by him to operate as an assertion, when offered either to prove both his state of mind 
and the external event or condition which caused him to have that state of mind, or to prove 
that his state of mind was truly reflected by that conduct.” Ibid., at 1144-45. 

If it appears that the method involves judgments open to question, the fundamental prob- 
lem of evidence emerges—is the material relevant, has it sufficient probative value? Rulings 
on such a question in courts of law are made subject to two considerations: 1) On the level of 
policy, matter is excluded that might cause undue prejudice, unfair surprise or confusion of 
mind. 1 Wigmore, Evidence 412, 640 (3d ed., 1940). 2) On the level of worth, the court sits 
as a preliminary tester who requires that in order to get to the jury the matter must have “a 
plus value . . . something more than a minimum of probative value” in demonstrating the 
advocate’s assertions. Ibid., at 410, 516. 

*3 The standard, first stated in the Radio Act of 1927 and incorporated unchanged into the 
Communications Act of 1934, 48 Stat. 1064 (1934), 47 U.S.C.A., c. 5 (Supp., 1947) was not 
explicitly defined by Congress. Compare the remarks of Senator Dill quoted in National 
Broadcasting Co. v. United States, 319 U.S. 190, at 221 n. 5 (1943), with those of Senator 
White in T. P. Robinson, Radio Networks and the F erga heii armete gah Artag But it 
is clear that the powers assumed by the Commission in order to enforce a minimum of social 
responsibility upon those who use radio in the pursuit of gain have increased with the age 
and complexity of the industry. 

In the first years of the Act, when one of several stations on the same frequency had to go, 
there was concern for ‘‘the public who are obliged to submit to whatever is sent out for their 
reception,” United States v. American Bond and Mortgage Co., 31 F. 2d 448, 455 (D.C. 
Ill., 1929). In the cleanup campaign of the thirties when it became necessary to justify the 
elimination of racketeering stations, it was said that it was necessary ‘‘to consider the char- 
poegheny gyre homies ager wie Agar gs a FCC, 47 F. - 
670, 672 (D.C., 1931). Authority to subpoena and conduct independent investigations w: 
strengthened by court decision so that the agency Sedat auege heaiigeithy deteriaine the 
question of public interest and convenience presented when such factors are present.” FCC v. 
Stahlman, 40 F. Supp. 338, 339 (D.C., 1942). The regulations governing chain broadcasting 
(47 CFR. 3.101-108) which brought about separation of the Red and Blue networks and 
curbed chain controls over their outlets were affirmed by the Supreme Court. National 
Broadcasting oe v. United States, 319 U.S. 190 (1943). The famous assertion by 
Justice Frankfurter that the Communications Act “puts upon the Commission the burden of 
determining the composition of [broadcasting] traffic” (ibid., at 216) as well as technical, legal, 





916 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Although elementary studies of the amount of space allotted to various sub- 
jects in newspapers began in 1890, the present form of content analysis is an 
outgrowth of a technique of attitude testing devised by psychologists about 
twenty years ago. L. L. Thurstone and others became interested in measuring 
individual appraisals of objects, colors, ideas, and general notions of worth or 
attitude.*4 Political scientists such as Quincy Wright adapted the idea to studies 
of national or group attitude.* Finally, specialists in the field of opinion re- 


and financial qualifications of broadcasters undoubtedly is the foundation upon which the 
latest burgeoning of Commission power is based. The ‘‘Bluebook” rules [Federal Communica- 
tions Commission, Public Service Responsibilities of on 55 (1946)] require broad- 
casters to maintain a balance between local live, sustaining, and public service programs and 
network commercial programs. 

fa two eitehidioma danbenena tb the Kisii Where Geb the Commmigsiom line coneiotenthy: denied 
licenses. A refusal to grant a permit to a publisher who had published libelous articles was 
framed in these terms: ‘‘{H]e has been a source of discord and dissension . . . inimical to the 
general welfare of the community.” In the Matter of Bellingham Publishing Co., 6 F.C.C. 31 
(1938). Nor has the Commission granted licenses to those whose broadcasting activities would 
be for the most part devoted to advocacy of a minority point of view. ‘If one group or 
organization is entitled to a station facility for the dissemination of its principles, then other 
associations of equal magnitude would be entitled to station licenses on the same grounds. 
Obviously, there are not enough broadcasting channels. . . . ‘In the Matter of Young People’s 
Association for the Propagation of the Gospel, 6 F.C.C. 178, 181 (1938). 

* Thurstone’s method involves the construction of an attitude scale. A great number of 
opinions on a given problem, such as the church or prohibition, are gathered and submitted to 
three hundred judges who compare one statement with another (the method of paired com- 
parisons) and arrange all in a continuum extending from the least favorable through the 
neutral to the most favorable. The distribution curve of the three hundred judgments of each 
opinion statement is plotted and, if the dispersion of judgments is not too broad because of 
ambiguity or irrelevance, each statement can be assigned a position in the attitude hierarchy. 
Groups of statements from the resulting scale may be selected to test various groups in society. 
Their approval of the propositions fixes their position on this standard of comparison. ‘The 
true allocation of an individual to a position on an attitude scale is an abstraction, just as the 
true length of a chalk line or the true temperature of a room. . . . We estimate the true length 
of a line, the true temperature of a room, by means of various indices and it is a commonplace 
in measurement that all indices do not agree exactly. In allocating an individual to a point on 
the attitude continuum we may use various indices, such as the opinions that he indorses, his 
overt acts, and his past history, and it is to be expected that discrepancies will appear as the 
true attitude of the individual is measured.” Thurstone, Attitudes Can Be Measured, 33 Am. 
J. of Soc. 529, 530 (1928). 


*s“*The method of paired comparisons is the most accurate, but it requires much labor, 
not only in making the judgments, but in the statistical analysis of the data when there are 
many attitude statements.” Russell and Wright, National Attitudes in the Far Eastern 
Controversy, 27 Am. Pol. Sci. Rev. 555, 572 (2939). For this reason Quincy Wright and his 
associates modified the Thurstonian technique in their studies of editorial statements in lead- 
ing newspapers of given countries, which were made to ascertain attitudes of, say, the Japa- 
nese and Chinese toward each other during the Manchurian crisis or of the American people 
toward Spain prior to the Spanish-American War. Ibid.; Wright and Nelson, American 
Attitudes toward Japan and China, 1937-38, 3 Pub. Op. Qtrly. 46 (1939); Thompson, Quanti- 
tative Analysis of Newspaper Opinion Prior to the Spanish-American War, unpublished mas- 
ter’s thesis, Univ. of Chicago (1946). A small number of presumably competent judges studied 
selected statements and allocated them “‘to eleven piles representing equal appearing inter- 
vals of intensity of attitude.” Russell and Wright, supra, at 573. A mean intensity was de- 
Carentan sid platted Sone gonad vinans eeamenenes the dagete of pon, ua, or neutral senti- 
ment toward the situation at any given moment. 
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search, especially Dr. H. D. Lasswell, who first used the term “content analy- 
sis,”** developed the present forms of content study.’? 

Dr. Lasswell’s most noteworthy use of the method was with the Experimental 
Division of the Library of Congress For the Study of Wartime Communications, 
which monitored the whole communications industry and, through precise 
analysis of certain suspect publications, gathered evidence to aid in prosecuting 
the publishers for sedition. Umited States v. Pelley** offers a clear-cut example of 
the successful use of content analysis in legal proceedings. A scale or list of major 
Axis propaganda themes was prepared after a study of enemy broadcasts and 
publications. Of 1,240 statements culled from Pelley’s newspaper 1,195 were in 
accord with these themes, down to similarity of phrasing in some instances.” 
Other work of the Experimental Division included publication of a number of 
monographs devoted to aspects of the theory of content analysis.** 


With this background in mind the Daily News study may be used as a means 
of considering four general problems of content analysis that are of special rele- 
vance to its uses in the law: 1) Are the selected categories and general rules of 
coding furnished the coder, preliminary to the making of an analysis, of such a 
nature that they cannot be devoid of serious ambiguity and the possibility of 
subjective interpretation? 2) What amount of accuracy must be sacrified in a 
effort to achieve significance in an analysis and, conversely, what amount of 
significance must be sacrificed in order to achieve accuracy? 3) How may the 
content analyst recognize and control the influence of his background and pre- 
dispositions when he applies the rules of analysis to items found in the communi- 
cations medium under scrutiny? 4) What amount of significant material must 
be found in a publication before valid conclusions may be drawn in terms of 
statistical standards of minimum quantity? 


* Berelson and Lazarsfeld, The Analysis of Communication Content 9-18 (preliminary 
draft, mimeo, 1948). 

*7 Footnotes infra contain citations to major articles on method and history. Smith, 
Lasswell, and Casey, Propaganda, Communication and Public Opinion (1946), and Propagan- 
da and Promotional Activities (1935) offer the most extensive eee in this field. 
Additions to it are made in each edition of the Public Opinion Quarterly. A comprehensive 
bibliography devoted exclusively to content analysis may be found in Berelson and Lazarsfeld, 
The Analysis of Communication Content 137-49 (preliminary draft, mimeo, 1948). 

8 132 F. ad 170 (C.C.A. 7th, 1942), cert. den. 318 U.S. 764 (1943). 

*» The theme, “United States is weak,” 317 statements in accord, 5 contra; ‘United States 
is corrupt,” 279 accord, 29 contra. Each of the other themes emphasized the morally repre- 
hensible conduct and nature of the Allies and the power and justice of the Axis position. Smith, 
Lasswell, and Casey, Propaganda, Communication and Public Opinion 75 (1946). ‘“This evi- 
dence was receivable for a double purpose. It shed light on defendants’ intentions. It also 
supplied evidence of the making of false reports or statements which gave the jury a basis for a 
verdict that defendants were ‘interfering’ with ‘the operation or success’ ‘of the military forces’ 
of the United States.” United States v. Pelley, 132 F. 2d 170, 178 (C.C.A. 7th, 1942). 

+ These are cited in notes 37, 42, and 59 infra. The Likert attitude scale also makes use of 
categories rather than a continuum. Cantril, Technical Research in Opinion Measurement, 
1 Pub. Op. Qtrly. 97 (1937). 
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Although an analyst’s conclusions stem from a study of statements made 
over a long period of time or with great frequency, his task is analogous to that 
of a prosecutor proving a state of mind at the instant of the crime solely through 
assertive or nonassertive conduct, without benefit of examination of the actor. 
The conscientious scientist is deeply concerned over the fact that he measures 
only opinions and not actual attitudes and that, despite the most careful plan- 
ning, his assumptions and rules of analysis can become a semantic quagmire in 
difficult situations. 

The News brief offers many illustrations of this difficulty. Under the rules a 
Jewish surname sufficed to identify a news subject with the group. Three stories 
about a murder were handled in this fashion. The first was ignored because the 
name was misspelled, Gruenwald for Greenwald. So was the second because it 
was a story about a clemency appeal. The last story described the imposition 
of sentence and excoriated the clemency move as “‘mob action” ; nonetheless the 
analyst’s reaction was that the story reflected some doubt as to whether the man 
committed the crime, so it too was counted out.” 

In another instance two pages of pictures in the News of a battle between 
American Negro troops and Filipino guerillas emerge as an example of “‘inter- 
group antagonism and clashes,” unfavorable category seven.*} The rule, exclud- 
ing obituaries of less than five inches if their identification with Negro or Jewish 
groups was apparent only from the text, produced a News objection because 
scarcely any of its obituaries exceeded that length.* 

An actual story*s suggests an illustrative example of the more subtle problems 
raised by the rules and assumptions when a story is classified. Assume that the 
coder discovers a story, the substance of which is that X, a person of Jewish 
descent, identifiable as such by his name only, was arrested for the “fiendish” 
murder of his “beautiful” wife. This would be classified as an unfavorable story 
of crime in category six.** The steps in the judging process are several. Every 
analyst considers content from three aspects: the causal condition (here the in- 
tent of the publisher), the characteristics of the published symbols themselves, 


3% “Neither opinions nor overt acts constitute in any sense an infallible guide to the sub- 
jective inclinations and preferences that constitute attitude. Therefore, we must remain con- 
tent to use opinions or other forms of action, merely as indices of attitude.” Thurstone, Assi- 
tudes Can Be Measured, 33 Am. J. of Soc. 529, 532 (1928). 


# Docket No. 6175, Proposed Findings of Fact and Conclusions 63, News Syndicate Co., 
Inc., App. V, rule 5 (1946). 

33 Tbid., at 42. Classification of these pictures and the story accompanying it in this manner 
accounted for one-third of the unfavorable items published by the News in category seven (see 
note 14 supra) and 150 out of 222 “unfavorable” inches in that category. Deletion of this 
story would have put the News on a par in category seven with the other papers studied. 


34 Tbid., App. V, rule 2. 
38 The Feldman murder case, ibid., at 48. 
36 Note 14 supra. 
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and the consequence or response that the symbols evoke.*? “‘Crime,” then, was 
selected as a category because associating an individual member of a group with 
a criminal act reflects unfavorably upon the whole group. That being so, the 
presence of a large number of these stories in a publication is indicative of the 
publisher’s state of mind.** The next step is to fill the category with examples of 
such stories. What, then, has been proved? As to the publisher’s state of mind, 
no demonstration has been made of which of the aspects of the crime story, 
jointly or severally, influenced the city editor in deciding to run the story: the 
Jewish ‘‘angle,” the sensational details, or the opportunity to spread many pic- 
tures of the murdered beauty on the front page. As to reader reaction, the as- 
sumption that readers make unfavorable inferences about races from such 
stories remains a subjective judgment unverified by studies, polls, or investiga- 
tion of any sort.*® The category tells us something of the theory of the Congress 
analysts but nothing of the attitude of publisher or reader.** Conversion of the 
results of this theory into any statistical grouping relating to the total volume of 
crime stories in the News or the incidence of similar stories in other New York 
papers will not explain why each story was published or verify the theory of 
reader reaction implicit in the category.” In short, each article makes necessary 
a separate and complex judging operation. 


37 Leites and de Sola Pool, On Content Analysis 3, Experimental Division for the Study 
of Wartime Communications (Doc. no. 26, mimeo, 1942). 


38In technical terms, ‘‘crime” was chosen because it is a category in which there are 
united “significant similarities of intention and/or responses related to the symbol character- 
istics.” Ibid., at 5. 


39 ‘We do not need special information to tell us that most Americans who are loyal to their 
country want it to be treated with respect by people of other countries. . . . But for many in- 
vestigations it is important to have rather special information about predispositions of the 
audience. Only a careful psychological investigation, for instance, can justify us in considering 
certain ‘upper class’ intonations of voice in a radio program as deprivational [diminishing the 
favorable personal estimate of the subject matter in the minds of the listeners] of an audience 
composed, for example, of middlewestern farmers.” Smith, Lasswell, and Casey, Propaganda, 
Communication and Public Opinion 92 (1946). 


# Tilustrative of the principle that a survey is characterized by the approach and interest 
of he who makes it is the following: ‘“Thus it may be alleged that the ‘utility’ of a given com- 
modity tends to covary with the amount of advertising given to it. In testing this hypothesis 
the economist would proceed by defining ‘utility’ in terms of alternative choices made on the 
market; the market analyst by defining ‘utility’ in terins of ‘yes’ responses to some such 
question as ‘Do you prefer soap X to soap Y?’; whereas the content analyst would draw up a 
list of symbols which refer favorably and unfavorably to the given commodity, and define 
utility thereby. The results of the investigations proceeding from each of these definitions are 
valid or invalid in terms of the particular definition involved alone.” Leites and de Sola Pool, 
op. cit. supra note 37, at 12. 


“ The criticism made herein may be summarized as follows: “It may be added that if 
symbols [language or ‘objective’ statements] are classified according to the same intention or 
response to which the results of the classification are related, and if at both stages of the opera- 
tion the same evidence of intention or response is used, then the conclusions are not only irrele- 
vant to a theory of propaganda, but also circular.” Ibid., at 6. 
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If one considers the application of the rules of coding as a search for signifi- 
cance, another problem is revealed. The experts concede that the subtle judg- 
ments needed to achieve significance in a study involve a sacrifice of reliability 
—the degree of accuracy of measurement determined by the consistency of re- 
sults between one measurement and succeeding ones.“ Apparently the only as- 
pect of content analysis approximating the ideal of objectivity is in the coder’s 
act of discovering relevant items, assuming that his instructions are confined 
to a mechanical tabulation of symbol occurrence; i.e., he is to record the exact 
term specified in his instructions each time he finds it in the publication. Even 
that process can become a difficult valuing operation if the code directions are 
flexible and “common equivalents” or “inferences” may be tabulated. This is 
not to say that the moment that more than elementary tabulating is attempted 
reliability ceases.“ 

The ability of coders and readers to do purely clerical work may be checked.“ 
Subdividing an analysis into categories, such as was done in this study, offers a 
quick means of comparing coders’ results and their ability to follow directions.“ 
If several coders cover the same material, standard error can be determined. In 
this connection the News counter-analysis purported to add 464 stories over- 
looked by the Congress to the original total of 846, a clerical error in excess of 
the 15 per cent variation which, according to the News, the Congress stated 
to be standard.“ 

A series of enlightened assumptions seems to be the limit of precision that the 
analysts can achieve in their own judging process which succeeds the coder’s 


task. Psychologists point out the basic problems of any evaluating activity. 
Thurstone in his attitude studies, it has been noted, takes refuge in numbers, a 
minimum of three hundred judges being necessary to construct an attitude 


# “Tn general a recurring problem of content analysis is the proper balance to be struck 
between reliability and significance. We can be completely reliable about the frequency of 
occurrence of any selected word, but this may be of very trivial importance. On the other 
hand we may welcome ‘insightful’ remarks about the style or the ‘propaganda intention’ or 
the ‘subtle implications’ of a body of editorials and news articles, yet the task of pinning these 
expressions down to consistent observations may be exceedingly difficult. To some extent we 
must rely on the judgments expressed by experts like political scientists or historians who 
tell us that a certain trend is manifesting itself in a stream of communication.” Geller, Kap- 
lan, and Lasswell, The Differential Use of Flexible and Rigid Procedure of Content Analysis 1, 
2, Experimental Division for the Study of Wartime Communications (mimeo, 1942). 


# Note 13 supra. It has been suggested that reliability in content analysis is determined by 
degree of skill 


Lazarsfeld, The Analysis of Communication Content 136 (preliminary draft, mimeo, 1948). 


#4 Various accepted tests for clerical ability are available, including the Minnesota clerical 
test, University of Minnesota, and the Accounting Aptitude Worksample of the Human Engi- 
neering Laboratories. O’Connor, Unsolved Business Problems 30-46 (1940). 


4 Leites and de Sola Pool, op. cit. supra note 37, at 13. 
# Docket No. 6175, Proposed Findings of Fact 37, 38, News Syndicate Co., Inc. (1946). 
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scale.‘7 In his original formulation of the law of comparative judgments he 
warns that his herd of judges will yield a statistically normal distribution of 
judgments about something only “if the group is not split in some curious way 
with prejudices for or against particular elements of the specimen.’’“* He further 
states that although it is known that men have attitudes creating a frame of 
mind, there is no way of knowing whether a judge in a generous mood will dis- 
tribute his generosity among all shades of attitude expressed or only in the area 
in harmony with his views when he judges the statements submitted to him. 
Finally he notes that one must assunie that the degree of excellence which an 
observer perceives in one of the specimens has no influence on the degree of ex- 
cellence that he perceives in the succeeding specimens that are compared.“ 
Most of the explanations for observed differences in judging the same mate- 
rial have been made in terms of the judges, rather than in terms of the material 
judged. One study suggests, “Among the factors to be taken into consideration 
in accounting for differences are . . . level of political interest and knowledge, 
general and special mental abilities ; and these may be related to position in the 
social structure.”’5* Wright observes that attitudes lose the emotional aspects 
they possessed when nascent and become accepted as “facts” in the mind. 
“One’s conception of the ‘facts’ influences profoundly one’s judgment as to 
whether 2 statement is or is not an attitude statement and how it should be 
classified.”’** The observation made in one study that a good deal of knowledge 
and inference goes into the act of distinguishing a ‘‘sarcastic” from a “serious” 


affirmation, or a “rhetorical” from a “genuine” question,” applies with equal 
force to the effect of predispositions in interpreting the ambiguous or ostensibly 
pro- Jewish editorials in the Congress’ qualitative analysis of the News. Except 


47 Thurstone, op. cit. supra note 31, at 552. 
“ Thurstone, A Law of Comparative Judgment, 34 Psych. Rev. 273, 275 (1927). 


# Ibid., at 276. These observations are applicable in the Congress’ analysis to the judg- 
ments made in selecting categories and to the whole of the qualitative analysis. 


5° Geller, Kaplan, and Lasswell, op. ch Dae set 44 OO No material could be found 
i qualifications that content analyst should possess, What level of social 


in Judging Trends in Public Opinion, 2 Pub. Op. Qtrly. 442 (1938). 


* Wright and Nelson, op. cit. supra note 25, at 56. See 
of the nature of Federal Communications Commission decisions by one of its members. ‘‘The 
determination of need is a subjective process. There is no yardstick which can be applied 
against any given set of statistics with the invariable result that the need for another broad- 
cast station is or is not demonstrated. The best the Commission can do is to receive such 
testimony as is offered and announce its opinion as to the need. The opinion may be dignified 
by calling it a conclusion or finding of fact, but nevertheless it remains an opinion, a kind of 
enlightened and informed guess.” In the Matter of Roderick, 3 F.C.C. 623 (1937), dissent of 
Commissioner Stewart. 


* Leites and de Sola Pool, op. cit. supra note 37, at 6. 
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for its description of patently anti-Jewish statements, the bulk of that study is 
identical with any brief at the stage where the fact situation is construed by 
means of a vigorous argument and judicious emphasis on favorable material to 
further one’s cause.5 

To achieve a meaningful content analysis an important judgment must be 
made concerning the point at which the quantity of assertive or nonassertive 
statements becomes significant. One authority notes that it is meaningless to say 
that a given paper refers twice as often to a given subject as does another journal 
when the total number of references is three. He then suggests that the basis of 
comparison be the “total number of words in the content described.” This rests 
upon what he concedes to be the completely unverified assumption that “there 
is a constant relationship between the number of words and the magnitude . . . 
of meaning that they convey.”s4 Wright suggests that there is a point at which 
group attitude becomes so intense as to precipitate action.’ Another study 
points out that broad categories give a greater number of examples within the 
category and thus, from that standpoint, greater statistical validity. The gist 
of these observations seems to be that there is need for a determination of a 
minimum significant quantity of material in any analysis, whether it seeks to 
establish the publisher’s state of mind or the effect upon the reader. In legal 
proceedings the decision maker, rather than the content analyst, must rule on 
this point. In such terms the Commission’s rejection of the Congress’ qualita- 
tive analysis as deficient in weight is justifiable in that twenty-three articles in 
eight years formed the basis for the argument; it might well have similarly con- 
sidered the quantity factor in rejecting the quantitative analysis, since the sig- 
nificant matter in various categories often dropped to as low as one ten-thou- 
sandth of the total content of a given newspaper and never rose above one one- 
hundredth of such a total.5? 

It is true that the News’s columnist, O’Donnell, and its editorial writers made 
some outrageously offensive statements that the Commission should have con- 
sidered. The feeling that they engender might make one less critical of the quan- 
tity of material found, were it not for the fact that quantity does have signifi- 
cance in these terms: “Many suspect papers and radio stations were absolved (in 
wartime) from suspicion by the results obtained when issues and broadcasts 
were quantitatively analyzed. They were protected from the all too frequent 
practice of condemning an entire publication on the basis of a few colorful ex- 
amples of bias in news handling and editorial content.”’s* 


53 One content study wherein different analysts evaluated assertions about war symbols 
concludes that the effect of personal bias is small because the amount of disagreement between 
judges was about the same in judging assertions about familiar (national) and unfamiliar 
(international) issues. Janis, Fadner, and Janowitz, The Reliability of a Content Analysis 
Technique, 7 Pub. Op. Qtrly. 293, 296 (1943). 

5 Smith, Lasswell, and Casey, Propaganda, Communication and Public Opinion go (1946). 

S$ 2 Wright, A Study of War 1472 (1942); Thompson, op. cit. supra note 25, at 7. 

* Leites and de Sola Pool, op. cit. supra note 37, at 16. 57 Note 16 supra. 


s* Smith, Lasswell, and Casey, Propaganda, Communicatién and Public Opinion 76 (1946). : 
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In assembling opinion material it has been found that the degree of analyst 
bias is most emphasized by coding according to article instead of paragraph, 
sentence, or word units*? except in the case of “objective” news stories, since 
they do not have degrees of opinion within the article.** These studies yielded 
the further significant fact that matters of style and size require tailoring of one’s 
analysis to the publication studied, which lends an element of validity to the 
News assertion that tabloid and standard-sized newspapers cannot be compared 
under identical rules. 


Most of the “technical deficiencies” in the study presented by the American 
Jewish Congress were pointed out and used as illustrations in the foregoing dis- 
cussion. In addition it should be noted that certain steps were not taken that cer- 
tainly would have improved, if not saved, the Congress’ case. 

Given the same categories, a verbal analysis might have been done of a num- 
ber of stories of each type which spelled out what the Congress deemed signifi- 
cant differences in treatment of the same news story or same editorial topic in the 
several papers. The result might have persuaded the Commission that the un- 
derlying assumptions were meaningful and more than personal opinion. There- 
after a collection of clippings of groups of related stories and tentative mathe- 
matical summaries presented for the Commission’s own analysis in terms of the 
examples might have been accorded a favorable reception. 

Although the survey mentions the possibility of neutral stories about minor- 
ity groups,” it does not develop its concept of neutrality or give any figures on 
neutral stories. Nor did it consider the ambivalent story, one containing both 
favorable and unfavorable elements. Obviously the Congress did not consider 
every item which it found to be either black or white and nothing else. It is im- 
possible to ascertain what standards the analyst employed in making neutral 
rulings. Despite its insistence that it was not concerned with intensity of atti- 
tude, the Congress missed another opportunity to clarify its theories of analysis. 

A convincing demonstration of the social irresponsibility of the publisher 
might have been made through an intensive study of O’Donnell’s columns, in 
which most of the clearly anti-semitic material appeared. The pious assertion of 
publishers that their squads of columnists are emancipated souls hired to present 
all shades of opinion somehow does not ring true, especially on payday. There 
is a difference between minority baiting and fair comment that a responsible 
editor would be the first to recognize and conscientiously employ in editing 
his publication. 

® Geller, Kaplan, and Lasswell, An Experimental Comparison of Four Ways of Coding 
Editorial Content, 19 Journ. Qtrly. 362, 365-67 (1942). 

* Leites and de Sola Pool, op. cit. supra note 37, at 16. 


* Docket No. 6175, Proposed Findings of Fact 44-46, News Syndicate Co., Inc. (roe6). 
Lasswell, without stating the method, does assert that ratios between standard and tabloid 
newspapers can be devised. Smith, Lasswell, and Casey, Propaganda, Communication and 
Public Opinion 91 (1946). 

© Docket No. 6175, Memorandum in the Nature of Proposed Findings 52, American Jewish 
Congress (1946). 
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It must be emphasized that a significant residue remains in the Congress’ 


brief even if one denies any evidential meaning on grounds of scientific unreli- 


ability to the quantitative analysis and suspends judgment or disagrees with 
the inferences drawn from the interpretation of ambiguous or ostensibly pro- 
Jewish statements in the qualitative analysis. Commissioner Durr’s dissent 
made clear that the Congress study presented several statements made by the 
News that were shockingly unfair to persons of Jewish descent.*? Whether or 
not they were excesses of what is euphemistically termed “‘hairy-chested” jour- 
nalism is beside the point. A propensity for intemperate utterances that rawhide 
a minority should suffice to exclude one from a field of other applicants for an 
FM outlet who are equally well qualified technically, legally, and financially. 
On second reading the gravamen of the plaints of the News seems not so much 
to be a defense of freedom of the press as a chagrined realization that they are 
damned by their own recorded utterances while the other sixteen applicants 
enjoy the benefit of the doubt. However small the number of such statements, 
they possess some probative value and, since they are subject to none of the 
criticisms raised about the rest of the material, might well have figured in the 
determination of those best fit to hold broadcasting licenses. 

On the level of general criticism of content analysis, certain objections to its 
use in the law may be met by pointing out that if they are recognized and antici- 
pated, they may be controlled. Errors in statistical method are not intrinsic to 
the technique. The influence of the personal qualifications of coders and judges 
upon a survey is not beyond the pale of scientific measurement and correction. 
It is true that the science is still in its infancy; its most ardent advocates employ 
it cautiously and concede that to proceed at all requires the making of a great 
many assumptions. But content analysis is unlike expert testimony founded on 
what judges consider to be the “‘occult arts” of ballistics, chemistry, and physi- 
ology. Its assumptions can be fairly tested by one accustomed to logical reason- 
ing. Finally, judicial reaction to novelty will disappear with repeated use of the 
device. As the argument in the News case so well demonstrates, when a novel 
technique is used before a judging body it finds itself on trial, while the matter in 
issue which it seeks to convey is relegated to the status of a waif tugging at the 
judicial robes for a sign of recognition." 

The fundamental problem facing a litigant who seeks to employ content 
analysis may be stated as follows: A study involving a preliminary original 
judgment by the advocate about the nature of the offense, in terms of publisher 
intent and reader response, presented to prove or merely give notice to bias, un- 
der the assumption that it has independent “‘scientific” validity, comes perilous- 

%s Note 16 supra. 

64 State v. Bohner, 210 Wis. 651, 650, 246 N.W. 314, 317 (1933) (lie detector); Scientific Gadg- 
etsin the Law of Evidence, 53 Harv. L. Rev. 285, 293 (1939). In the instant case 77 of 99 pages 
of the American Jewish Congress, proposed findings were devoted to defense of the method and 18 


of 92 pages of text plus all ee ae 
of attack on and counter-analysis of the study. 
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ly close to what Bentham described as “dog law.’ The objection goes not to 
the degree of proof involved but to the usurpation of the role of decision maker 
through prejudgment of a major issue behind a facade of statistics. This is not 
to say that the advocate proceeds in bad faith; but as author and master of 
rules untried and devoid of the embellishments of precedent, his will be the only 
authoritative interpretation extant that can serve as a guide in their application. 
Whatever success the method has achieved has been in terms of a one-to-one 
matching of a given content to an unambiguous standard determined by exten- 
sive preliminary research. Thurstone measures attitude in terms of a carefully 
prepared continuum of significant opinions. Wright assumes the competence of 
his judges and is content with agreement among them. In the Pelley” case the 
tabulations were matched against the well-nigh perfect standard of what the 
enemy was uttering. In its annual survey of station logs the Federal Communi- 
cations Commission compares the —— broadcast with ideal ratios which 
it has announced.” 

If some agreement about standards can be achieved, content analysis can 
bring to decision makers facts heretofore beyond their ken. In some types of 
private litigation, parties could agree in advance of trial to the rules for a con- 
tent analysis and incidentally gain the additional benefits of eliminating loud 
protests about surprise and an atmosphere of unproductive hostility. More com- 
plex issues involving sanctions in the form of loss of broadcast licenses, mailing 
privileges, or damages in a civil action, could be served by content analysis if 
legislatures, with due regard for the constitutional questions involved, declared 
certain types of utterances contrary to the phase of public policy in issue. As 
judicial interpretation gave form and scope to such statutes, they would become 
the yardsticks of content analysis and make that technique an invaluable means 
of separating relevant matter from the voluminous and thus judicially unman- 
ageable remainder.® 

‘s “‘When your dog does anything you want to break him of, you wait till he does it, and 


then beat him for it. This way you make laws for your dog; and this is the way the judges make 
law for you and me.” Truth v. Askhurst, in 5 Bentham, Works 235 (1843). 

© United States v. Pelley, 132 F. ad 170 (C.C.A. 3d, 1940), cert. den. 318 U.S. 764 comas). 
A further factor that facilitated the Pelley study is revealed in the court’s 
do nse Vilios Ao oomanes tn tony tae tienen el eae ae tae ae 
obvious connotation.” Tbid., at 181. 

* Federal Communications Commission, Public Service Responsibilities of Broadcast 
Licensees 55, 58 (1946). 

“ “T think that it goes near to the root of the matter [to say] that the cost and bother are 
endured because these elections and polls provide one way of arriving at ‘value judgments’— 
he Sip very dem ens es epee Sewanee vetneneen nannn at 
bad. ... The quantitative or statistical method of arriving at value judgments is best ex- 

i demonstration, because 


But in the main, it must be conceded, the deference to public opinion 


value judgments of heroic individuals.” Poole, Public Opinion and 
“Value Judgments,” 3 Pub. Op. Qtrly. 371, 373, 374 (1939). 
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RECENT DEVELOPMENTS IN THE RIGHT OF PRIVACY 

Although invasion of the right of privacy is less frequently litigated than its 
closest tort companions, libel and slander, the number of cases which have re- 
cently appeared in courts of last resort indicate that the action is continuing to 
grow as a major remedy for tortious publications.’ Invasion of privacy has now 
been recognized in eighteen states as an independent tort action. In fifteen the 
resort has been made to judge-made law,’ while in three, limited statutory pro- 
visions have been enacted. California now appears to recognize the right inde- 
pendently of rights based on state constitutional provisions.‘ Only two jurisdic- 
tions have flatly rejected the action,’ while two others have indicated a disposi- 
tion to deny it.® 

The action is being successfully invoked in strikingly divergent types of cases. 
It has been primarily used by persons seeking redress for publicity damaging to 
peace of mind and not deemed socially desirable. But it has also approached the 
action for unfair competition in its protection of the commercial use of a name, 
personality trait, or reputation endowed with salable good will.’ 


* Since 1940 there have been approximately thirty cases carried to courts of last resort 
as compared with only ten in the prior decade. These totals do not include cases brought under 
the New York statute. 


* Arizona, California, Florida, Georgia, Indiana, Kentucky, Louisiana, Missouri, New 
Jersey, North Carolina, Ohio, Oregon, Pennsylvania, and South-Carolina. Illinois and Colo- 
rado have recognized the right in unreported cases. Alaska and the District of Columbia have 
also recognized the right. For the collected cases see 138 A.L.R. 22-110 (1942); 168 A-L.R. 
446-67 (1947); Nizer, The Right of Privacy, 39 Mich. L. Rev. 526 (1941). 


3 N.Y. Civil Rights Law a 1916) c. 6, § so-s1; Utah Rev. Stat. Ann. (1933) 
§§ 103-4-7 to 103-4-9; Va. Code Ann. (Michie, 1942) § 5782. For partial text see note 57 
infra. The Utah and Virginia codes are substantially similar. 


4 Recovery was refused in Melvin v. Reid, 112 Cal. App. 285, 297 Pac. o (2993), onthe 
ground of invasion of privacy, but was granted on the basis of Art. 1, § 1 of the California 
Constitution, which guarantees the right to pursue and obtain happiness, But in Metter v. 
Los Angeles Examiner, 35 Cal. App. ad 304, 95 P. 2d 491 (1939), and in Kerby v. Hal Roach 
Studios, Inc., 53 Cal. App. 2d 207, 127 P. Oe SIT Sree, Sn es Se Cae HRS 9 
adopted right of privacy, and recovery was based on this doctrine. 

5 Michigan and Rhode Island. See case collections referred to in note 2 supra. 

* Washington and Wisconsin. See case collections referred to in note 2 supra. 


7 Application of right of privacy doctrines in the taking of fingerprints and photographs are 
of increasing importance, especially in the area of loyalty checks. Police officials have by now 
been definitely granted the right to take fingerprints and photographs of the accused before 
conviction. Bartletta v. McFeeley, 107 N.J. Eq. 141, 152 Atl. 17 (1930), aff’d 109 N.J. Eq. 
241, 156 Atl. 658 (1931), aff'd 113 N.J. Eq. 67, 166 Atl. 144 (1933); United States v. 
Kelly, ss F. 2d 67 (C.C.A. ad, 1932); State ex rel. Bruns v. Clausmeier, 154 Ind. 599, 57 N.E. 
541 (1900). In connection with subsequent use of these records three main rights of privacy 
problems have arisen: 1) whether the accused may prevent distribution of the material to 
other police agencies; 2) whether, having been found innocent, the accused may demand 
the surrender or destruction of the material; and failing the second, 3) whether he may pre- 
vent the placing of his picture in a rogues’ 

The New Jersey court concluded in McGovern v. Van Riper, 140 N.J. Eq. 341, 54 A. 
ad 469 (1947), that a statute requiring the immediate forwarding of fingerprints and photo- 
graphs after arrest to the state police is not unconstitutiogial. The first McGovern case, 137 


<-_eme se een Oe Oo 
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Recent cases in common-law jurisdictions raise critical questions as to the de- 
gree to which the plaintiff’s public position and the fair comment privilege tend 
to narrow the scope of the privacy action.’ These cases also pose the problem of 
whether judicial standards of sensitivity and measurement of damages are 
weakening the efficacy of the action. This note deals successively with these two 
changing fields in the right of privacy, and a third section compares with this 
common-law development the exclusively statutory treatment accorded the 
privacy action in New York. 

I 


The right of privacy has been variously called the right against an invasion of 
personality,® the right to be left alone,’ and even the right of an individual to 


N.J. Eq. 24, 43 A. 2d 514 (1945), had prohibited a taking of the material before conviction 
except to identify the person as the one charged with the offense, and to facilitate recapture if 
the accused escaped. More important, the court had declared the statute unconstitutional so 
far as it allowed immediate distribution to other agencies, on the tenuous ground that the 
right of privacy was natural and inalienable. 

In New Jersey and Indiana retention of fingerprints and photographs by the police is per- 
missible after the accused is freed. The McGovern case rested on Fernicola v. Keenan, 136 
N.J. Eq. 9, 39 A. 2d 851 (1944), where it was held that the police department should be 
given complete discretion. In State v. Tyndall, 66 N.E. 2d 755 (Ind., 1946), the same authority 
was relied on, but the court warned that exceptional cases might require destruction of the 
material. 

The courts have generally enjoined the placing of photographs in a rogues’ gallery. Schul- 
man v. Whitaker, 117 La. 704, 42 So. 227 (1906); Itzkovich v. Whitaker, 117 La. 708, 42 So. 
228 (1906); see State ex rel. Reed v. Harris, 348 Mo. 426, 153 S.W. 2d 834 (1941), Downs v. 
Swann, 11 Md. 53,73 Atl.653 (1909). Since fingerprints are normally kept in files accessible only 
to experts and not to persons attempting to identify an accused, they do not raise a parallel 
problem. But the court in the Tyndall case recognized the real complaint to be one of pub- 
licity. Only so far as the photograph is exposed to public view with no differentiation be- 
tween convicted and innocent is the right of privacy invaded. The court concluded that the 
violation was serious enough to justify judicial protection 

las Serr Jomnas exvaste houacaoncietaadiaaienth doabeniiedl daltinheasnaneiel have 
held placing of the latter in a rogues’ gallery to be within police discretion. Fernicola v. Keenan, 
136 N.J. Eq. 9, 39 A. 2d 851 (1944). Neither jurisdiction has adequately outlined, however, the 
extent to which such photographs may be the subjects of actual publicity. In view of the 
serious impact which publicity might have upon those in some relationship with the pictured 
party, and since no distinction is made as to innocence or guilt, it seems highly desirable that 
right of privacy should continue to be applied in these cases. 


* An important topic not discussed herein is recovery for invasion of privacy by radio. 
Will the present split of opinion in defamation as to whether radio broadcasts are more like 
oral or written matter carry over into the privacy field? There are dicta to the effect that oral 
invasion is not actionable. See Gregory v. Bryan-Hunt Co., 295 Ky. 345, 174 S.W. 2d 510 
(1943), noted in 30 Corn. pa 398 (1945); Brents v. Morgan, 221 Ky. 765, 299 S.W. 967 
(1927). However, recovery has been allowed for invasion by radio, but without discussion of 
any distinctions as to oral or written matter, or of any limitations as to the number of forums 
where the cause of action arises and where recovery might be had. See Mau v. Rio Grande Oil, 
Inc., 28 F. Supp. 845 (Cal., 1939); Waring v. WDAS Broadcasting Station, 327 Pa. 433, 104 
Atl. ‘631 (1937) (concurring opinion); The Choice of Law in Multistate Defamation and In- 
vasion of Privacy: An Unsolved Problem, 60 Harv. L. Rev. 941 (1947). 


° Warren and Brandeis, The Right to Privacy, 4 Harv. L. Rev. 193 (1890). 
*° Brents v. Morgan, 221 Ky. 765, 299 S.W. 967 (1927). 
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be anti-social." The courts have consistently limited the individual’s right to 
privacy, however, by the rule that public personages” and people in whom the 
public has a legitimate interest*# may not claim protection. Stated more broadly, 
@ person is said to lose his right to privacy to the degree to which he projects 
himself into public view and subjects his private life to examination by others." 
The paradox ingrained in the action may thus be seen: The persons most likely 
to need the action because of the publicity surrounding them seem to be the 
ones who can claim no protection. Fortunately, this is not entirely true. If the 
invasion were invariably privileged because of public interest aroused by the 
publication there would be no occasion for the action. But, as in defamation, 
once it has been established that the publication is not privileged, the action 
will proceed regardless of the attendant publicity and the newsworthiness of the 
situation. Unlike the defamation case, however, here truth does not make all 
publications privileged ;* but prior publicity may. A true statement made con- 
cerning an already well-known person may be nonactionable in defamation, 
and may also fail to invade privacy because of the public nature of the person’s 
life. But if the plaintiff were not a public figure, recovery might still be had in the 
privacy action regardless of the truth or falsity of the statement. Questions of 
privilege and fair comment may be seen to play a major role in privacy cases, 
perhaps greater in this action than in any other. 

Early cases seemed to suggest that the most important test in determining 
the limitations of privacy was simply whether the person had become a public 
figure, or whether he had been living quietly, in comparative obscurity.” It has 
been suggested that the courts now recognize that “publicturiosity is a mysteri- 
ous thing and frequently concentrates most heavily on those least deserving of 
attention,”*’ and that the right is lost whenever public interest chances to de- 
scend upon and momentarily illuminate a particular person, entirely apart from 
the degree to which he is already a public figure. 

Whit possible right of privacy then may be successfully invoked by those 
persons who seek publicity and depend upon it for their success? O’Brien ». 
Pabst Sales Co."* clearly indicates that protection may be sought by this group 
for two dissimilar types of interest: interest in protecting feelings and sensitivi- 


* Nizer, op. cit. supra note 2, at 528. 


™ Martin v. F.1.Y. Theatre Co., 10 Ohio Ops. 338, 26 Ohio L. Abs. 67 (C.P., 1938); Edison 
v. Edison Polyform Mfg. Co., 73 N.J. Eq. 136, 67 Atl. 392 (1907); Corliss v. E. W. Walker 
Co., 64 Fed. 280 (C.C. Mass., 1894). 


*3 Metter v. Los Angeles Examiner, 35 Cal. App. 2d 304, 95 P. 2d 491 (1939). 
*4 Warren and Brandeis, op. cit. supra note 9, at 214. 


8 Mau v. Rio Grande Oil, Inc., 28 F. Supp. 845 (Cal., 1939); Brents v. Morgan, 221 Ky. 
765, 299 S.W. 967 (1927). 


*%* Nizer, op. cit. supra note 2, at 540, 556. 
*7 Thid., at 540. 
*8 124 F. 2d 167 (C.C.A. sth, 1941). 
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ties from adverse publicity, and interest in protection of potential earnings de- 
pending on the salable quality of a well-known name. 

In the O’ Brien case the plaintiff, a famous football player, was held to have lost 
his right of privacy with respect to his position in national sports. A brewer’s use 
of his picture, together with pictures of the All-American football team and foot- 
ball schedules on a calendar advertising beer, was held privileged. The defend- 
ant had purchased the picture from the publicity department of the plaintiff’s 
school. Because of the plaintiff’s nation-wide reputation as a player, and because 
of his implied consent, the cause of action for invasion of privacy failed. Since the 
plaintiff had sought the limelight in connection with football, the decision seems 
sound. But it appears that the defendant still succeeded in capitalizing on the 
value of the plaintiff’s name. It is to be noted, however, that the plaintiff made it 
explicit that he was not suing for the value of a possible implied indorsement; 
he did not desire it to be thought that he even might have indorsed the beer. The 
failure to state a cause of action for an implied indorsement, together with the 
failure to show damages from the use of the picture on the advertisement, pre- 
cluded any recovery on these grounds. 

If O’Brien had desired to show and could have shown the implied indorse- 
ment, there is little doubt that he could have recovered. On this theory, plain- 
tiffs have been relatively successful in obtaining relief. The courts have allowed 
both damages and injunctive relief for the use without permission of a name 
carrying good-will and public interest. 

With respect to protection against mental suffering the courts have been less 
clear. If O’Brien had been able to show some invasion of his personal life uncon- 
nected with that aspect of his life in which the public had a legitimate interest, 
he might well have recovered damages.” 

The question is narrowed, for example, in the case of an actress, where pub- 
licity is vigorously sought as an aid to success. Is all publicity privileged regard- 

Eliot v. Jones, 66 N.Y. Misc. 95, 120 N.Y. Supp. 989 (1910) (use of a university presi- 
dent’s name on a cheap set of books patterned after a set edited by the plaintiff president) ; 
Foster-Milburn Co. v. Chinn, 134 Ky. 424, 120 S.W. 364 (1909) (damages for use of a promi- 
nent citizen’s indorsement of kidney pills without consent) ; Edison v. Edison Polyform Mfg. Co., 
73 N.J. Eq. 136, 67 Atl. 392 (1907) (injunction against ee sora renee 
indorsement on a patent medicine); Mackenzie v. Soden Mineral Springs Co., 18 N.Y. Supp. 
patho (injunction against use of name and signature of a prominent physician on indorse- 

of medicinal preparation); cf. Uproar Co. v. National Broadcasting Co., 8 F. Supp. 358 
(Mase, 1934), modified by 81 F. 2d 373 (C.C.A. 1st, 1936), cert. den. 298 U.S. 670 (1936) 
injunction against unauthorized use of a radio announcer’s name as constituting an unfair 
le eee Co. v. Hillerich & Bradsby Co., 78 F. 2d 763 (C.C.A. sth, 
1935); Derenberg, Trade-Mark Protection and Unfair Trading 8 150-59 (1936). 

* The cases have not been directly in point. ‘In short, any person who engages in any 
pursuit or occupation or calling which calls for the approval or patronage of the public sub- 
mits his private life to examination by those to whom he addresses his call, to any extent that 


England Life Ins. Co., 122 Ga. 
190, 200, 50 S.E. 68, 72 (1905); cf. Hodgeman v. Olsen, 86 Wash. 615, 150 Pac. 1122 (1915): 
Corliss v. E. W. Walker Co., 64 Fed. 280 (C.C. Mass., 1895). 
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less of the person’s professional standards? In a questionable lower court deci- 
sion, it has been held that an unauthorized showing of an actress’ picture among 
the burlesque advertisements in front of a theater was not actionable.” All 
right of privacy was held to have been lost. A more recent case, however, may 
give rise to another trend. In Kerby v. Hal Roach Studios* the plaintiff, a stage 
actress, concert singer, and monologist of established reputation and integrity 
became the innocent victim of a publicity stunt** designed to draw attention to 
one of the defendant’s moving pictures. Here, the possibility that publication 
was privileged because of the plaintiff’s dependence upon public esteem for her 
livelihood was not even discussed. Nor did the fact that the defendant did not 
intend to point to the plaintiff constitute a defense. This would indicate that a 
point may be reached beyond which it cannot be seriously contended that pub- 
licizing a publicity-seeking personage is privileged, even where done by mistake. 

There is another class of persons for whom the action is perhaps more appro- 
priately invoked. These are individuals who have become objects of public in- 
terest either unwillingly or quite by chance. With respect to them, the courts 
have continued to recognize a distinction between events properly and inevita- 
bly constituting public news or necessary public information and situations in 
which an interest has been artificially created as a spur to promote the distribu- 
tion of, and to call attention to, the particular publication medium. 

This is not to say that the interests of society in current news need ever be 
jeopardized with respect to either class of plaintiffs. The courts have closely ad- 
hered to the rule that no cause of action arises where one is himself an object of 


* Martin v. F.I.Y. Theatre Co., 10 Ohio Ops. 338, 26 Ohio L. Abs. 67 (C.P., 1938); cf. 
Paramount Pictures v. Leader Press, 24 F. Supp. 1004 (Okla., 1938), rev’d on other grounds 
106 F. 2d 229 (C.C.A. roth, 1939). In Louka v. Park Entertainments, 294 Mass. 268, 1 N.E. 
ad oe (1936), recovery upon similar facts was allowed under Massachusetts’ broad libel es. 

See discussion in note 48 infra. 


™ 53 Cal. App. 2d 207, 127 P. 2d 577 (1942); cf. Marks v. Jaffa, 6 N.Y. Misc. 290, 26 N.Y" 
Supp. 908 (1893). 


*3 The following letter was written in a feminine hand on pink stationery, was repro- 
duced mechanically, and one thousand copies were sent to unknown men on a 
mailing list. Each letter was enclosed in a pink envelope addressed in a feminine hand. It read: 
“Dearest : 

“Don’t breathe it to a soul, but I’m back in Los Angeles and more curious than ever to 
see you. Remember how I cut up about a year ago? Well, I’m raring to go again, and believe 
me I’m in the mood for fun. 

“‘Let’s renew our acquaintanceship and I promise you an evening you won’t forget. Meet 
me in front of Warner’s Downtown Theatre at 7th and Hill on Thursday. Just look for a girl 
with a gleam in her eye, and a smile on her lips and mischief on her mind! 

“Fondly, 
‘Your ectoplasmic playmate, 
“Mason Keepy.” 


. App. ad 207, 208-9, 127 P. 2d.$77, 579 (1942). The 
incidents that followed receipt of the letter, and the 
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news” or even so closely related to someone in the news as to be inescapably in- 
cluded.* In Elmhurst v. Shoreham Hotel* the plaintiff was denied recovery for a 
radio news broadcast stating that the plaintiff, then a defendant in a widely 
publicized sedition trial, was in a position to overhear conversations of high 
officials in his employment as a waiter. The centering of interest upon him in 
connection with the trial had already made him a public figure, and the publica- 
tion had informational value. 

Other cases, however, have refused to recognize a privilege based on informa- 
tional value. In Barber v. Time, Inc.27an otherwise unknown person suffering 
from an unusual and embarrassing ailment recovered for publication of her pic- 
ture and story in a nationally distributed news magazine. While there may 
clearly have been public interest, the interest would seem to follow from a story 
used to arouse, rather than to satisfy, curiosity. This perhaps represents a bor- 
derline case, where a slight change in facts might have led to a different result. 
If the disease had been a common one, there would have been little cause for 
humiliation and little reason for publication. Or if the same story had been pub- 
lished in a recognized medical journal, there would have been no recovery.” 

In Sidis v. F-R Publishing Co.** a result was reached which, if applied too 
broadly, might jeopardize the usefulness of.the privacy notion. The court, os- 
tensibly not limiting its decision to the New York Civil Rights Law,?° but also 
considering the alleged violation under the laws of California, Georgia, Kansas, 
Kentucky, and Missouri,* concluded that the plaintiff, a former child prodigy, 
had failed to remove himself from the sphere of public interest although for 
thirty years® he had sought oblivion. The court conceded that under the War- 


*4 Metter v. Los Angeles Examiner, 35 Cal. App. 2d 304, 95 P. 2d 491 (1939); Sweenek v. 
Pathé News Syndicate Co., 16 F. Supp. 746 (N.Y., 1936); cf. Middleton v. News Syndicate 
Co., 162 N.Y. Misc. 516, 295 N.Y. Supp. 120 (1937). 

%s Martin v. New Metropolitan Fiction, 139 N.Y. Misc. 290, 248 N.Y. Supp. 359 (1931), 
rev'd without opinion 237 App. Div. 863, 260 N.Y. Supp. 972 (1932); Jones v. Herald Post 
Co., 230 Ky. 227, 18 S.W. 2d 972 (1929); Hillman v. Star Pub. Co., 64 Wash. 691, 117 Pac. 
594 (tort). 

* 58 F. Supp. 484 (D.C. 1945), aff'd 153 F. 2d 467 (App. D.C., 1946). 

27 348 Mo. 1199, 159 S.W. 2d 291 (1942). 

** Compare Feeney v. Young, 191 App. Div. 501, 181 N.Y. Supp. 481 (1920) (public 
showing of movie taken of caesarian section where consent was given only for showing before 
medical societies held actionable); Ops. N.Y. Att’y. Gen. 374 (1934) (attorney general held 
that cancer photographs might not be exhibited at a state fair without consent). 

* 113 F. 2d 806 (C.C.A. ad, 1940). 

3° For partial text see note 57 infra. 

» The plaintiff’s first cause of action alleged violation of right of privacy under the law of 
these five jurisdictions. The court said, “Under the mandate of Erie R. Co. v. Tompkins . . . we 
face the unenviable duty of determining the law of five states on a broad and vital public issue 
which the courts of those states have not even discussed.” 113 F. 2d 806, 808 (C.C.A. ad, 1940). 

* Tbid., at 809; cf. Mau v. Rio Grande Oil, Inc., 28 F. Supp. as (Cal., 1939) (one year 
elapsed between the time plaintiff was in the news and the time the incident was revi revived by 
broadcasting); Melvin v. Reid, 112 Cal. App. 285, 297 Pac. 91 (1931) (seven years elapsed be- 
tween the time of former publicity and the time the incident was revived by a moving picture). 
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ren-Brandeis view,’ the plaintiff’s right of privacy would have been invaded. 
But its argument was that “everyone will agree that at some point the public 
interest in obtaining information becomes dominant over the individual’s de- 
sire for privacy,”’*4 and apparently concluded that old news is always legitimate 
news. Under the then existing law of privacy in the above-named jurisdictions, 
which the court purported to follow, it is questionable whether this decision 
should have been reached.* The result emphasizes clearly the danger of allowing 
an artificial stimulation of interest in a person otherwise undesirous of the public 
light to pass as legitimate news or information. 

Courts in privacy actions need not and should not rely simply upon whether 
the plaintiff is or has been a public figure, or has never been heard of before. The 
analysis should lie, rather, along the lines suggested by the discussion of the 
cases above: The source and the reason for the publicity should be examined, 
with a distinction drawn between items of such vital newsworthiness that the 
public is entitled to learn of them, and publications of such transient interest 
that the value in education or information is outweighed by the humiliation and 
unhappiness caused to the person who is the subject of the publicity. Public 
curiosity is not so great a mystery as to reveal no causal basis. Examination of 
that basis should aid in separating those who have and have not lost their right 
to privacy. 

I 

Of striking importance in the privacy action are the problems arising in con- 
nection with the determination of proper remedies. While properly classified as 
questions of procedure, their determination may as effectively bar a plaintiff 
from the relief sought as a failure substantively to state a good cause of action. 

Fortunately, the privacy action has remained free from some of the classic 
difficulties which have characterized the law of defamation. Injunctive relief, for 
example, conspicuous in its absence from the defamation field,** is now and has 

33 Warren and Brandeis, op. cit. supra note 9. 

34 Sidis v. F-R Publishing Co., 113 F. 2d 806, 809 (C.C.A. 2d, 1940). 

38 The District Court briefed the leading cases of the named jurisdictions and added: 
‘‘Although the right of privacy has been recognized and protected in these states where ex- 
ceptional circumstances have existed and this right had been unfairly imposed upon, or when 
an unauthorized use has been made of one’s name or picture for commercial purposes or ad- 
certising, no decision of the courts in these states has been cited by counsel, nor have I found 
any which held the ‘right of privacy’ to be violated by a newspaper or magazine publishing a 
vorrect account of one’s life or doings, or a picture, except under abnormal circumstances 
which do not exist in the case at bar.” 34 F. Supp. 19, 20-21 (N.Y., 1938). The Circuit Court 
of Appeals repeated this language. The courts seem to indicate that they must have a precedent 
with the facts identical to those in the Sidis case before they would allow recovery. Neither 
the fact situation differences as to the type of publication medium nor the so-called absence of 

” or “abnormal” circumstances stand up very well upon a close comparison of 
the cases. Many cited by the court contain far more common situations, such as wrongful 


use for advertisement of photographs; in many, far less humiliation and anguish must have been 
felt by the plaintiffs. 


* Koussevitzky v. Allen, Towne & Heath, 188 N.Y. Misc. 479, 68 N.Y'S. ad 779 (1947)» 
aff'd 272 App. Div. 759, 69 M.Y.S. ad 432 (1947). j 
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for many years been granted in the privacy action. The courts, at first straining 
to find a property interest,3’ today allow plaintiffs the opportunity to prevent 
or terminate the publication of photographs,** endorsements,*® and finger- 
prints.“ 

More troublesome problems, however, arise in connection with the ascertain- 
ment of damages. Their measurement in the good will cases presents an orthodox 
problem. But most cases involve protection against or a remedy for the humilia- 
tion and mental anguish that accompany the dissemination of facts which the 
person would rather have left unpublished. It is the recovery for primarily this 
type of injury that distinguishes right of privacy from the remedy for injury to 
character and reputation afforded by the'law of defamation, and from the rem- 
edy for physical injury resulting from injurious language, typified in Wilkinson 
». Downton.* 

The language of the Florida Supreme Court in Cason v. Baskin # illustrates 
the difficulties that arise. In this case, the first to establish the right of privacy 
in that state, the court found a violation of the right of privacy in the use of the 
plaintiff’s personality and first name for a main character in a novel, although 
the portrayal was of a “fine and attractive personality.” But the court allowed 
only nominal damages. It is to be noted that substantial damages were denied 
because “‘no mental anguish—no loss of friends or respect in the community— 
no injury to character or reputation . . .”43 were shown. 

This suggests that courts must form some standard by which the sensitivity 
of a plaintiff may be measured. It is said that substantial damages are recover- 
able although only mental anguish is suffered.*4 But how are the courts to deal 
with differences between individuals, especially with respect to sensitivity? 

Tt has been said that the right of privacy is not designed for the overly sensi- 
tive,“ and that there is an invasion only when the actions complained of would 

37 Chappell v. Stewart, 82 Md. 323, 33 Atl. 542 (1896). But see Munden v. Harris, 153 
Mo. App. 652, 134 S.W. 1076 (1911). 

38 Bazemore v. Savannah Hospital, 171 Ga. 257, 155 S.E. 194 (1930). 

39 See note 19 supra. 

4 See discussion in note 7 supra. 

# [1897] 2 Q.B. 57. Recovery for ‘“‘mental anguish” from the invasion of privacy must 
exclude the type of mental suffering resulting from physical pain, or from the scorn of others. 


The term is difficult to define, and is necessarily poor, but the gist of its meaning is under- 
standable from a survey of the fact situations found in the cases. 


# 155 Fla. 198, 20 So. ad 243 (1944), rev'd as to damages 30 So. 2d 635 (1947). 

# 30 So. ad 635, 640 (Fla., 1947). 

“ Rhodes v. Graham, 238 Ky. 225, 37 S.W. 2d 46 (1931); Brents v. Morgan, 221 Ky. 765, 
299 S.W. 967 (1927); Munden v. Harris, 153 Mo. App. 652, 134 S.W. 1076 (1911). 

‘Since, then, the propriety of publishing the very same facts may depend wholly upon 
the person concerning whom they were published, no fixed formula can be used to prohibit 
obnoxious publications.” Warren and Brandeis, op. cit. supra note 9, at ars. 

# Pound, Interests of Personality, 28 Harv. L. Rev. 343, 362-63 (1915); 4 Rest., Torts 
§ 867 (d) (1939). ; 
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shock a man of ordinary sensibilities.*” But if the notion of protecting only those 
of ordinary sensibilities is overemphasized, there is danger that the privacy ac- 
tion as it has now developed in preventing and relieving otherwise remediless 
injuries to the personality may be weakened. The language in the Cason case 
illustrates a tendency in this direction. Right of privacy, in a very real sense, be- 
gins where the law of defamation ends. The standard applied in defamation 
cases is a community standard, concerned with what the community thinks of 
the plaintiff, irrespective of his personal feelings. In the Cason case, however, 
since the court did find an invasion of privacy, it could also plausibly have found 
that the plaintiff had been subjected to unwarranted publicity. Discomfort 
might well have followed even though the publication may have been favorable 
to the plaintiff. Instead, the court seems to have substituted a standard of char- 
acter and reputation for a standard of ordinary sensibilities. Thus in every case 
where the plaintiff’s reputation has not suffered the conclusion apparently would 
be that he is, in effect, over-sensitive and should not recover. This approach 
tends only to confuse the distinction between right of privacy and defamation 
and to deny the protection to be afforded against mental suffering.‘ 

Cason v. Baskin points up further obstacles to the recovery of damages. 
Granted that a plaintiff has a cause of action, how may he prove mental anguish, 
and what instructions must be given the jury? In Brents ». Morgan* the court 
directed that the following instructions be given on retrial: “You will find for 
the plaintiff such sum in damages, if any, as will reasonably compensate him for 
any mental pain, humiliation, or mortification caused to him resulting directly 
from the posting of the notice, not to exceed, however, the sum of $6,500.”’s 
Usually the appellate courts indicate that ascertainment of damages is to follow 
the same lines as in a suit for breach of promise or alienation of affections. The 
obvious difficulty is that in those actions, damages for mental suffering are para- 
sitic, and not the paramount source of recovery. In Cason v. Baskin more than 
nominal damages were refused because the plaintiff failed to prove mental an- 
guish.* It is submitted, however, that a different result should obtain. The ra- 

47 Schuyler v. Curtis, 147 N.Y. 434, 42 N.E. 22 (1895). 

48 Massachusetts has adopted a doctrine allowing a broad recovery under libel, which takes 
into consideration mental suffering. “Modern cases have made it possible to reach certain in- 
decent violations of privacy by means of the law of libel, on the theory that any writing is a 
libel that discredits the plaintiff in the minds of any considerable and respectable class in the 
community though no wrongdoing or bad character is imputed to him.” Themo v. New 
England Newspaper Pub. Co., 306 Mass. 54, 56, 27 N.E. ad 753, 754 (1940). This doctrine 
has been liberally applied. See cases collected in the Themo case, ibid. See also Youssoupofi v. 
M-G-M Pictures, 50 T.L.R. 581 (1934), noted in 51 L. Q. Rev. 281 (1935). Here, recovery for 
libel was allowed the plaintiff for her portrayal in a motion picture as being ravished by Ras- 
putin. The court deemed this libel despite doubts as to any injury to character and reputation, 
reasoning that if the picture caused people to shun the plaintiff, it was libelous. Right of pri 
vacy might easily cover this type of case. 

# 221 Ky. 765, 299 S.W. 967 (1927). 

8 Ibid., at 774-75, 971. 

S 155 Fla. 198, 20 So. ad ats 5 (t944), rev'd as to damages 30 So. 2d 635 (1947). See note 43 
supra and accompanying tex 
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tionale behind the privacy action is, in the greater number of cases, the allow- 
ance of pecuniary compensation for mental suffering. Proof of such suffering is 
difficult, and may hinge only upon the skill and ingenuity of the trial lawyer. In 
general, it has been left to the jury to decide to what extent this proof has been 
successful. 

The uncertainties of such a system of damages might warrant the adoption 
of a technique somewhat different from that ordinarily used. Because of the ob- 
vious difficulties attached to the measurement of mental suffering, it seems rea- 
sonable to conclude, keeping in mind the rationale of the privacy action, that 
once a court has found that there has been a legal invasion of privacy it should 
also find that the plaintiff has suffered a substantial amount of mental anguish. 
Mental suffering should be assumed to coincide with a judicially determined in- 
vasion of privacy. 
, The finding of nominal damages in the Cason case in effect denies the invasion 

altogether.** Furthermore, the award of nominal damages gives the plaintiff no 
advantage that he would not have if the verdict were for the defendant.‘ So, 
rather than find an invasion of privacy and award only a pittance, the courts 
should more logically do one of two things—either find no invasion at all or 
grant substantial damages upon the proof of a good cause of action. The actual 
amount of damages would be left for the decision of the trier of facts, as is cus- 
tomary. 

Thus, the court might instruct the jury that a good cause of action carries 
with it the unqualified right to substantial damages, emphasizing that failure to 
show or mere difficulty in showing actual damages, physical harm, or loss of re- 
spect or social standing did not prejudice this right.5¢ Furthermore, the court 
might instruct that if the jury finds for the plaintiff, it is not to award nominal 
damages, but must award substantial damages.*s It might even be suggested 

5? On the first appeal in the case, the court sustained a demurrer to a count by the plaintiff 
for a sharing of profits from defendant’s book. The evidence of an invasion of privacy was 
flimsy, and recovery would have been more a windfall to the plaintiff than a protection of 
privacy. Perhaps the court desired to establish the action in that state. Compare Bunnell v. 
Keystone Varnish Co., 167 N.Y. Misc. 707, 4 N.Y.S. 2d. 601 (1938), aff'd 254 App. Div. 885, 
eee oon (1938). Fear of strike suits is perhaps behind some of the skepticism as to 


53 See discussion in McCormick, Damages § 24 (1935). 


4 Proof of pecuniary damages is not required. Munden v. Harris, 153 Mo. App. 652, 134 
S.W. 1076 (1911). This position is now generally accepted. 

5s There is no glory of vindication, as in a defamation action, in the recovery of a nominal 
judgment. If the jury asked for definitions of ‘‘nominal” and ‘‘substantial,” the court could 
indicate that nominal damages are damages awarded in a trivial amount merely as a recogni- 
tion of some breach of duty and not as a measure of recompense for loss or detriment sus- 
tained. Substantial damages are the result of an effort at measured compensation, and are to 
be contrasted with nominal damages, which are in no sense compensatory, but merely sym- 
bolic. McCormick, Damages § 20 (1935). 
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that the court set a minimum figure for what constitutes a “substantial” sum 
but this is open to query. 

The difficulties found in common-law jurisdictions direct attention to the 
New York Civil Rights Law,’’ the major legislation on privacy thus far en- 
acted. 

Development of the common law of New York prior to the decision in Rober- 
son v. Rochester Folding Box Co.* indicated that the right of privacy might have 
had an orderly growth in that state but for the refusal of the court in that case 
to recognize a common-law cause of action.’ The Civil Rights Law, passed in 
response to public demand, is now the exclusive measurement of any privacy 
action. Primarily concerned with remedying the type of situtation found in the 
Roberson case, where recovery for the unauthorized use of a picture on a com- 
merical product was denied, “(t]he statute embodied a legal recognition . . . of 
the right of a person to be let alone, a right directed ‘against the commercial ex- 
ploitation of one’s personality.’ ”® 

Recovery under the statute is limited by two important elements: 1) the 
scope of the legislation, which is directed to commercial situations only, and 2) 
the application of policies protecting freedom of speech, and the tendency to a 
narrower construction where there is a penal provision. 

The key phrases of the statute show clearly its commercial import. Publica- 
tion must be of a “name, portrait or picture” of a living person for “advertising 
purposes” or “purposes of trade,” made without written consent." 

The word “picture” is comparatively unambiguous. “Portrait” and “name” 


have, however, caused some difficulty. A mannekin, if sufficient in likeness to 
the human model, is a portrait within the statute. And in an early case the use 


precedent in setting a minimum figure. The usual difficulty is with 
excessive verdicts. Courts do not like to disturb jury findings and are reluctant to hold that 
there is a ‘‘right” to a substantial sum. There is a difficulty in setting a figure, which would 
depend on the locality and the times. Plaintiffs’ lawyers might not feel the amount to be worth- 
while if set too low and juries persisted in going no higher: Still, the minimum figure rule 
might avoid difficulties of inadequate verdicts and consequent retrials. 


87 ‘A person, firm or corporation that uses for advertising purposes, or for the purpose of 
trade, the name, portrait or picture of any living person without having first obtained the 
written consent of such person, or if a minor of his or her parent or guardian, is guilty of a mis- 
demeanor.” N.Y. Civil Rights Law (McKinney, 1916) c. 6, § 50. ‘“‘Any person whose name, 
portrait or picture is used within this state for advertising purposes or for the purposes of trade 

. May maintain an equitable action . . . to prevent and restrain the use thereof; and may 
si; deal inches Mianaas ie ae Meee GA ber peat of eat ae, Civil 
Rights Law (McKinney, 1916), c. 6, § 51. 

8171 N.Y. 538, 64 N.E. 442 (1902). 

5 An exhaustive discussion of the cases is contained in Kacedan, The Right of Privacy, 
12 B.U.L. Rev. 600, 610-34 (1932). 

6e Lahiri v. Daily Mirror, 162 N.Y. Misc. 776, 779, 295 N.Y. Supp. 382, 385 (1937), quot- 
ing Bohlen, Fifty Years of Torts, 50 Harv. L. Rev. 725, 731 (1937). 


& See note 57 supra. 


Young v. Greneker Studios, 175 N.Y. Misc. 1027, 26 N.Y.S. obese (1941); cf. Freed v. 
Leseitee, 175 N.Y. Misc. 616, 24 N.Y.S. 2d 679 (1940). / 
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of the plaintiff’s real name together with an impersonation of him in a moving 
picture was held to be a portrayal." In Toscani v. Hersey,*4 however, an alleged 
impersonation without the use of the plaintiff’s real name failed to bring the 
case within the precedent. The plaintiff alleged that his personality was char- 
acterized and that certain episodes from his life were used in the novel and stage 
play A Bell for Adano. 

Similarly, the statute has been held to apply only to legal names and not to 
those assumed coincidentally by both the plaintiff and defendant.®* A name as- 
sumed for business purposes only, and used exclusively by a corporation, is not 
protected. 

Other limitations are found in the phrases denoting the purpose of the publi- 
cation. To come within “advertising purpose,” the name, picture or portrait 
must appear in or be an actual part of an advertisement.” And any use in a 
publication operated for profit where the use is to increase circulation does not 
automatically come within the meaning of “‘purposes of trade.” Inclusion in 
either category may be prevented by the particular nature of the use.™ 

Granted that a publication has been fitted within the statutory phrases, the 
cause of action may nevertheless be lost because of strong policy notions of 
freedom of speech.” If the item is one of public interest—which may include 
items of current news or of an educational and informative nature—the publi- 
cation is privileged.’* In Koussevitsky v. Allen, Towne & Heath” the plaintiff, an 

6 Binns v. Vitagraph Co. of America, 210 N.Y. 51, 103 N.E. 1108 (1913). 


64 a71 App. Div. 445, 65 N.Y.S. ad 814 (1946); cf. Levey v. Warner Bros. Pictures, 57 F. 
Supp. 40 (N.Y., 1944). Moving picture studios usually maintain legal research departments 

which check all material in a film in order that all possible similarities to real persons and 
places are obliterated. See N.Y. Times, p. 4 § 2, col. 3 (Nov. 30, 1947). With the newer trend 
towards biographies of living or recently deceased persons, the studios first obtain legal clear- 
ance from the person or the estate before filming. See N.Y. Times, p. 24, § 6, col. 4 (Jan. 20, 
1946). Compare Kelley v. Loew’s Inc., 76 F. Supp. 473 (Mass., 1948) where plaintiff’s signing 
of a release was held a waiver of a right of privacy action but not of libel. 

*s Davis v. R.K.O. Radio Pictures, 16 F. Supp. 195 (N.Y., 1936). 


% Jaccard v. R. H. Macy & Co., 176 N.Y. Misc. 88, 26 N.Y.S. 2d 829 (1941), aff’d 265 
App. Div. 15, 37 N.Y.S. ad 570 (1942). 

* Lahiri v. Daily Mirror, 162 N.Y. Misc. 776, 295 N.Y. Supp. 382 (1937); Jeffries v. New 
York Evening Journal Pub. Co., 67 N.Y. Misc. 570, 124 N.Y. Supp. 780 (1910). 

* Martin v. New Metropolitan Fiction, Inc:, 237 App. Div. 863, 260 N.Y. Supp. 972 
(1932) (use of picture or name outside theatre as advertisement of picture within is not 
actionable). 





“A free press is so intimately bound up with fundamental democratic institutions that, 
if the right of privacy is to be extended to cover news items and articles of general public inter- 
est, educational and informative in character, it should be the result of a clear expression of 
a aened Sarat Lahiri v. Daily Mirror, 162 N.Y. Misc. 776, 782, 295 N.Y. Supp. 
382, 388 (1937). 


1 Sweenek v. Pathé News, 16 F. Supp. 746 (N.Y., 1936) (newsreel of corpulent women at 
exercise constitutes public interest); cf. People v. Robert R. McBride & Co., 159 N.Y. Misc. 5, 
288 N.Y. Supp. sor (1936). 


' ™ 188 N.Y. Misc. 479, 68 N.Y.S. 2d 779 (1947), aff’d 272 App. Div. 759, 69 N.Y.S. ad 432 
1947). 
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eminent conductor, failed to obtain relief for the unauthorized and possibly 
libelous publication of a biography. The court, following D’Altomonte v. New 
York Herald Co.,” held that biographies constituted a “legitimate dissemination 
of information on a subject of general interest.’”’ Nor did the advertisements and 
announcements of the forthcoming book constitute a violation of the statute. 
They were merely incidental to the biography. 

The holdings in the biography cases are to be contrasted with the protection 
afforded against unauthorized portrayals in works of fiction. While not limited 
by the paramount considerations of freedom of press, recovery is not auto- 
matic. The plaintiff’s name must have been used a sufficient number of times,” 
and the inference must be sufficiently plain to the public that it is the plaintiff 
who is being portrayed.’4 Comic books have been held to come within “purposes 
of trade,” and are not privileged as educational.’ 

From this examination of the New York decisions it may be seen that many 
of the actions allowed in common-law jurisdictions would fail in that state. Re- 
lief would certainly be denied in all cases where the invasion was noncommer- 
cial. Actions for intrusions into private quarters,” wire tapping and eaves- 
dropping,’’ public postings of a person’s debts,”* unauthorized use of a person’s 
name on a petition,’® and circulation of fingerprints and photographs among 
law-enforcing agencies**—all would fail if right of privacy were invoked. 

Furthermore, the narrow construction given to the statute because of a policy 
of almost unrestricted freedom of the press would prohibit recovery in situations 
where even a tenuous assertion could be made that the informational value of a 


current news item outweighed distress to the subject of publication."* The in- 
direct commercial value in promotion of circulation as an argument for recovery 
would doubtless receive but nominal consideration. Even where both statutory 


™ 154 App. Div. 453, 139 N.Y. Supp. 200 (1913), modified by 208 N.Y. 596, 102 N.E. 110 
(1913). 

% Damron v. Doubleday, Doran & Co., 133 N.Y. Misc. 302, 231 N.Y. Supp. 444 (1928), 
aff'd 226 App. Div. 796, 234 N.Y. Supp. 773 (1928) (single appearance of the plaintiff’s 
name is insufficient); Krieger v. Popular Publications, Inc., 167 N.Y. Misc. 5, 3 N.Y.S. 2d 
480 (1938) (use of the plaintiff’s name about one hundred times is actionable). 


™ Nebb v. Bell Syndicate, 41 F. Supp. 929 (N.Y., 1941); Swacker v. Wright, 154 N.Y. 
Misc. 822, 277 N.Y. Supp. 296 (1935). 


% Molony v. Boy Comics Publishers, Inc., 188 N.Y. Misc. 450, 65 N.Y.S. ad 173 (1946). 


% Byfield v. Candler, 33 Ga. App. 275, 125 S.E. 905 (1924); cf. DeMay v. Roberts, 46 
Mich. 160, 9. N.W. 146 (1881). 


7” McDaniel v. Atlanta Coca-Cola Bottling Co., 60 App. 92, 2 S.E. 2d 810 (1939); Rhodes 
v. Graham, 238 Ky. 225, 37 S.W. 2d 46 (1931). 


1 Trammell v. Citizens News Co., 285 Ky. 529, 148 S.W. 2d 708 (1941); Brents v. Morgan, 
221 Ky. 765, 299 S.W. 967 (1927). 


” Hinish v. Meier & Frank Co., 166 Ore. 482, 113 P. 2d 438 (1941). 
8° See note 7 supra. 
% See text at note 27 supra. 
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and common-law invasions are pleaded in alternative causes of action as in the 
Sidis® case, the same statutory policy seems to determine the result. 

It seems inescapable that the New York statute and decisions do not offer a 
clear-cut rationale for protection of privacy. Comprehensive protection against 
commercial use of some aspect of the personality has not been afforded. Relief 
is given for the use of a famous name in an unauthorized endorsement but the 
same name may be used with impunity in a biography, though not in a comic 
book. The difficulties of interpretation and the limits of protection suggest that 
common-law flexibility is better suited for the necessarily widely varied fact 
situations found in privacy actions. 


COMMON-LAW CRIMINAL CONSPIRACY AS A WEAPON 
AGAINST CORRUPT POLITICAL ORGANIZATIONS 

Machine control over patronage has been the greatest barrier to the unseating 
of the self-perpetuating big-city political machine by the conventional election 
process. As a result, various oblique methods have been used in order to restore 
popular, democratic control. An example of one such method was the indict- 
ment for criminal conspiracy of Mayor McFeely of Hoboken, New Jersey.’ It is 
proposed first to examine in what ways the members of this political machine 
overreached themselves and how this was turned into a weapon which helped 
drive the machine from power, and then to consider the desirability of using 
this weapon against other entrenched political machines. 

Mayor McFeely was an extreme example of the political boss. Although he 
never received a salary of over $5,000 a year as Mayor, he amassed a fortune 
estimated at $3,000,000.’ “Tall, bald, and sour-faced, he did not even afford his 
subjects the dubious pleasure of watching him make public appearances. He 
made almost no speeches (his grammar was too bad), took no interest in parades, 
and rode around in a bullet-proof Cadillac. . . . Under his rule Hoboken taxes 
went sky-high, building almost ceased.””? The McFeely family had been in power 
so long that “the roster of the police department read like the fly-leaf of the 
family Bible.’’ 

After twenty-two years of McFeely’s rule, public frustration finally found 
expression in an indictment for common-law criminal conspiracy.‘ This indict- 
ment named the Mayor, the Director and Deputy Director of Public Safety, 
the Chief and Deputy Chief of Police, and other superior officers of the De- 

* See text following note 29 supra; see also note 35 supra. 

* State v. McFeely, 52 A. 2d 823 (Ct. Quart. Sess. N.J., 1947). 

* 22 Life, No. 21, at 41 (May 26, 1947). 

3 49 Time, No. 21, at 28 (May 26, 1947). 

429 Newsweek, No. 21, at 23 (May 26, 1947). 

5 State v. McFeely, 52 A. ad 823 (Ct. Quart. Sess. N.J., 1947) 





940 THE UNIVERSITY OF CHICAGO LAW REVIEW 


partment of Police. The purpose of the conspiracy, it was alleged, was to coerce 
dismissal or resignation of seventeen “rebel’”’ policemen who had affronted the 
machine by seeking back pay for seven-day work-weeks during the war. The 
means used to accomplish the purpose of the conspiracy were alleged to be 
“unwarranted harassment, the making of false and groundless departmental 
charges, and various unjustified intimidations having reference to impoverish- 
ment, injury and other evil prospects.’* 

It was alleged, for example, that certain named patrolmen while on duty 
were ordered to “ring the signal boxes on their posts once every half hour, al- 
though other patrolmen . . . were only required to ring . . . once every hour.” 
It was also alleged that one Gehm, a patrolman, was commanded not to “per- 
form any carpentry work at his home at any time” under threat of suspension 
and that Gehm’s woodworking machine had been caused to be removed from 
his cellar. Four hours’ extra duty were allegedly ordered for one Carmody after 
a full eight-hour shift, and when he was unable to perform this duty because of 
a recent operation, Carmody was suspended for disobedience. A police post was 
allegedly established within the cell-block of the jail at police headquarters and 
certain patrolmen assigned to duty therein. And it was alleged that one Walker 
was required to stand in the street on a platform two feet square, and that when 
Walker sought to use the toilet facilities at police headquarters he was told that 
he would be required to furnish a physician’s certificate in the event he again 
desired to use those facilities.’ Decision on the motion to quash was postponed 
until six days after election, at which time the motion was dismissed.* 

The framers of this indictment for criminal conspiracy perhaps proceeded 
upon the theory that these acts were unlawful in the sense that they gave rise 
to causes of action for civil damages. It is also possible that such “harassments” 
as forcing an officer to stand in one spot for long periods might be classed as 
“cruel and unusual punishments” and be unlawful as violations of the Eighth 
Amendment. But whatever the justification, the advantages of securing a crimi- 
nal indictment against members of entrenched political machines for acts which 
are not crimes are apparent. Its use against the McFeely machine was a major 
factor in the defeat of this pclitical organization at the polls.® As former Gover- 
nor Charles Edison said, “‘All citizens who believe in decency in government are 
happy to learn that the McFeely machine has been defeated. In these trying 
times American democracy in action has once again proved its ability to clean 
its own house.’’** Thus in this instance the unique use of criminal conspiracy in 
framing an indictment for acts not in themselves criminal, but giving rise to 

6 Thid., at 824. 

7 Indictment No. 112, Sept. Term, Hudson County Ct. of Quarter Sessions (N.J., 1946). 

* N.Y. Times, p. 16, col. 3 (Feb. 4, 1947). 

9 N.Y. Times, p. 20, col. 3 (May 15, 1947). The other major factor was use for the first time 
of newly installed voting machines. 

*° N.Y. Times, p. 1, col. 5 (May 14, 1947). i 
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possible civil remedies, did help to remove the tentacles of a parasitic political 
machine. How would it work elsewhere? 

Since this indictment was for common-law criminal conspiracy, it could be 
argued that in the large number of states which have abolished common-law 
crimes" an indictment of this nature would not be allowed. The distinction be- 
tween common-law and statutory criminal conspiracy may, however, be of little 
overt importance.” Some statutory definitions of criminal conspiracy require 
commission of an overt act, which, generally speaking, was not a necessary ele- 
ment of the common-law crime." But this difference may not be significant if the 
interpretation of what constitutes an overt act is a liberal one."* Further, 
statutes presumably define the crime of conspiracy with more certainty and 
particularity. But the statutes have been worded in such a vague manner® that 
they can hardly be said to be any stricter or more precise than the common law. 
Consequently, since the alleged contrast does not seem to be justified, criminal 
conspiracy is potentially as strong a weapon against corrupt political officials in 
states that have abolished common-law criminal conspiracy as in states that 
have not. 


Secondly, the extension of criminal conspiracy to acts which are not criminal 
if committed by individuals is not accepted everywhere as it has been in New 
Jersey.** In the majority of cases the courts have defined conspiracy as any com- 


* Wilson v. United States, 77 F. 2d 236 (C.C.A. 8th, 1935); Ex parte Harder, 9 Cal. App. 
ad 153, 49 P. 2d 304 (1935); People v. Legeri, 239 App. Div. 47, 266 N.Y. Supp. 86 (1933); 
Cox v. State, 203 Ind. 544, 177 N.E. 898 (1931). 


= “The phraseology of an indictment ... at common-law and one drawn under § 1827 
of the statute charging conspiracy .. . would be drawn in almost identically the same lan- 
guage except the concluding paragraph, which would refer to the statute.” Commonwealth v. 
Weiner, 51 Dauph. 229 (12th Jud. Dist. Pa., 1941). Statutes seem to furnish only a skeleton 
outline, so that the procedural and evidentiary problems of common-law conspiracy remain. 
Ritchie, The Crime of Conspiracy, 16 Can. Bar Rev. 202, 205 (1938). 


13 People v. Mather, 4 Wend. (N.Y.) 229 (1830). An overt act is considered as evidence of the 
common-law crime, whereas the act is a necessary part of the crime of statutory criminal 

conspiracy. Collier, Criminal Conspiracy Needing Overt Act To Make It Indictable, 71 
Cent. L. J. 387 (1910). 

4 In State v. Erwin, 120 P. 2d 285, 295 (Utah, 1941), it was said that the statute merely 
“says that some act besides the agreement must be done to effect the object thereof.” 


*s “To commit any act for the perversion or obstruction of justice or the due administration 
of the laws,”” N.J. Rev. Stat. (1937) tit. 2,c. tsp, $30) Examples from other states are similar: 
‘To commit any act injurious to the public health, to public morals, or to trade or commerce, 
or for the perversion or obstruction of justice, or of the due administration of the laws.” N.Y. 
Penal Law (McKinney, 1944) Art. 54, § 580(6). “Or to do any act injurious to the public 
trade, health, morals, police, or administration of public justice.” It was also thought neces- 
sary to include a section describing combinations which are not criminal. Ill. Rev. Stat. 
(1947) c. 38, § 139. ee ae public morals, trade 
or commerce, or for the perversion or corruption of public justice or the due administration of 
the law.” Ala. Code (1940) tit. 14, § 103. “To injure, oppress, threaten, or intimidate any 
chitoon ta Gin tens adeaieion on aadelecaheaittae cat aneuaeiastammiath be ttee ier tieadeadai 
tution or laws of the United States.” 35 Stat. 1092 (1909), 18 U.S.C.A. § 51 (1940). 

6 “There can be found running through our legal literature many remarkable statements 
that an act perfectly lawful when done by one person becomes by some sort of legerdemain 
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bination of two or more persons to do an unlawful act or a lawful act by unlawful 
means."’ “Unlawful” has usually meant “criminal,” but apparently through an 
historical mistake"* criminal conspiracy has not everywhere been so confined. 

Even where criminal conspiracy is confined to its historical limits, its use is 
advantageous because the actual acts committed need not be alleged with the 
same particularity as in an indictment for the crime itself."* As so confined crimi- 
nal conspiracy has been used against corrupt public officials in two ways. It has 
been used to indict public officials who combined in agreements not to enforce 
existing laws and ordinances, typically anti-vice regulations.** The use of an 
indictment for criminal conspiracy against such officials seems more desirable 
than more indirect methods, such as disenrollment proceedings.” Conspiracy 
has also been used to curb election frauds.” 

In those jurisdictions where conspiracy has not been so confined some ele- 
ment other than combination alone has been considered essential. That element 
may be an act giving rise to a cause of action for civil damages, as in the McFeely 
indictment. In the Alabama case of Mitchell 0. State*® transfer of the names of 
registered voters from one precinct to another without their knowledge was 
held indictable as a conspiracy, although it would not have been considered 
criminal if done individually. Similarly in the Kentucky case of Commonwealth 


criminal when done by two or more persons acting in concert, and this upon the theory that 
the concerted action amounts to a conspiracy... . If an individual is clothed with a right 
when acting alone, he does not lose such right merely by acting with others, each of whom 
is clothed with the same right. If the act done is lawful, the combination of several persons to 
commit it does not render it unlawful.” Lindsay & Co., Ltd. v. Montana Federation of Labor, 
37 Mont. 264, 273, 96 Pac. 127, 130 (1908). Contra: State v. Bienstock, 78 N.J. L. 256, 73 
Atl. 530 (1909). 


? Alexander v. United States, 95 F. 2d 873 (C.C.A. 8th, 1938); People v. Link, 365 Ill. 
266, 6 N.E. 2d 201 (1937); People v. Tenerowicz, 266 Mich. 276, 253 N.W. 296 (1934). 


18 Hawkins’ statement in Pleas of the Crown that “there can be no doubt, but that all con- 
federacies whatsoever, wrongfully to prejudice a third person, are highly criminal, at com- 
mon-law” is unsupported by cases, unless by wrongful he meant criminal. Sayre, Criminal 
Conspiracy, 35 Harv. L. Rev. 393, 402 (1922). This unsupported statement, however, has been 
cited as authority frequently enough so that in fact there is now support for the viewpoint. 
See State v. Murphy, 6 Ala. 765 (1844). 

*9 Mercer v. United States, 61 F. 2d 97 (C.C.A. 3d, 1937); Williamson v. United States, 
207 U.S. 425, 447 (1907). This is apparently true of both common-law and statutory con- 
spiracy. Commonwealth v. Donoghue, 250 Ky. 343, 63 S.W. 2d 3 (1933). A Canadian writer 
kindly points out the applicability of criminal conspiracy against American ‘‘racketeers,” so 
that both master and catspaw may be caught and indicted. Ritchie, The Crime of Con- 
spiracy, 16 Can. Bar Rev. 202 (1938). 


* People v. Kanar, 314 Mich. 242, 22 N.W. 2d 359 (1946); State v. Erwin, 120 P. ad 285 
(Utah, 1941); People v. Tenerowicz, 266 Mich. 276, 253 N.W. 296 (1934). 

* Wilbur v. Howard, 70 F. Supp. 930 (Ky., 1947); Disenrollment of State’s Attorney by 
Federal Court for Failure To Perform Official Duties, 15 Univ. Chi. L. Rev. 217 (1947). 

* United States v. Classic, 313 U.S. 299 (1941); Walker v. United States, 93 F. ad 383 
(C.C.A. 8th, 1937); State v. Bienstock, 78 N.J. L. 256, 73 Atl. 530 (1909). 

*3 27 So. ad 30 (Ala., 1945). 


j 
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»v. Donoghue,* an indictment for common-law criminal conspiracy to charge 
usurious interest was upheld on appeal despite the fact that the usury statute 
declared no crime but merely rendered contracts for all interest over 6 per cent 
void. A more extreme position was taken by the New York Appellate Division 
in People v. Harris. A statute provided that the holder of a public office who 
refused to sign a waiver of immunity when testifying before a grand jury should 
be subject to an action brought by the Attorney General for removal from office. 
When the Commissioner of Water Supply refused to sign such a waiver, action 
was begun by the Attorney General for forfeiture of the Commissioner’s office. 
The action of the city board in creating a new office for the Commissioner and 
“removing” him from his old one, in order to avoid the effect of forfeiture, was 
held to be a criminal conspiracy. By analogy, a criminal conspiracy might have 
been found if the Commissioner had followed the board’s advice and resigned.” 
The final result was quashing of the indictment on the ground that criminal 
means or ends were lacking.” 

It is difficult in the light of such cases as the foregoing to pin down the ele- 
ment necessary in addition to combination. The word “unlawful” may be ex- 
tended to include mere tortious acts. This would include the acts of “harass- 
ment” in the McFeely case* and the injury done to the individual voter by a 
transfer of his registration. It would be harder to classify the act of usury in 
this category, and the New York case would not fit at all. Moreover, the doc- 
trine of the latter case was that use of a charge of conspiracy against the city 
board which had appointed the Commissioner to a new office was unwar- 
ranted. Thus, where the indictment is an extension of the historical confines of 
criminal conspiracy the cases indicate that the act must still be unlawful in the 
sense that it gives rise to a cause of action. Even this extension, however, will 
not be sanctioned in all jurisdictions, and the degree to which it is accepted will 
determine the effectiveness of criminal conspiracy indictments against public 
officials based on the broadened meaning of “unlawful.” 

Even if the jurisdiction adopts such a broadened meaning, there are other 
factors to be considered before criminal conspiracy is employed against an 
entrenched political machine. Once the doctrine that either criminal means or a 
criminal end must be proved to constitute a conspiracy is departed from, wide 


% 250 Ky. 343, 63 S.W. ad 3 (1933). 

*%$ 268 App. Div. 731, 54 N.Y.S. 2d 161 (1945). It should be noted that New York has 
expressly abolished common-law crimes, N.Y. Penal Law (McKinney, 1944) Art. 2, § 22. 

* 268 App. Div. 731, 738, 54 N.Y.S. ad 161, 167 (1945). 

7 People v. Harris, 294 N.Y. 424, 63 N.E. 2d 17 (1945). 

**In New Jersey combination plus attempted or actual commission of acts which are 
an oppression to others has also been held to constitute criminal conspiracy. State v. Bienstock, 
78 N.J. L. 256, 73 Atl. 530 (1909). The foundation for this viewpoint is a frequently cited 
dictum, based more or less on Hawkins’ famous statement (note 18 supra) “that a combina- 


tion will be an indictable conspiracy . . . where the confederacy having no lawful aim, tends 
simply to the oppression of individuals.” State v. Donaldson, 32 N.J. L. 151, 154 (1867). 
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disagreement and consequent unpredictability result.** Since certainty is one of 
the leading objectives of the criminal law, this consideration would tend to 
inhibit use of the device. Moreover, since the fundamental right of an accused 
to know the crime with which he is charged may be endangered by this uncer- 
tainty, defendants might conceivably be deprived of due process of law.** An- 
other danger in the use of the broadened crime of conspiracy is the possibility 
of abuse through the procurement of indictments alone as an oppressive meas- 
ure. Malicious use of the device might hamper the activities of honest public 
officials, subjecting them to loss of prestige, quite apart from any conviction. 
Furthermore, widespread use of the extension might perhaps bring the pressure 
of corruption on the courts instead of restricting its operation to the machine. 

Other factors, however, may operate to prevent abuse when the broadened 
crime of conspiracy is used against entrenched political machines. Some of the 
reluctance to employ criminal conspiracy, stemming from its anti-labor origins, 
might carry over to operate as a bar against its unwarranted extensions in other 
fields, such as against public officials. Furthermore, use,of conspiracy against 
public officials may be limited in the same way as are other forms of prosecution; 
the prosecuting attorney, who is the initiator of most indictments, is very often 
an important cog in the political machine which is the object of the indictment. 
Consequently, it is unlikely that public officials will be indicted for criminal 
conspiracy unless public opinion has been aroused against a long history of cor- 
ruption. In the McFeely case, in fact, public indignation found its expression by 
bill of presentment—the grand jury proceeded upon its own initiative. More- 
over, as a practical matter, the danger of extending the scope of criminal con- 
spiracy is not very great, since the most common of these cases—election fraud 
conspiracies and conspiracies not to enforce vice laws—may be prosecuted with- 
out extending the meaning of the word “unlawful.” 

The McFeely case, therefore, suggests attractive possibilities in the use of 
criminal conspiracy against public officials, although there should be a careful 
balancing of its disadvantages with its advantages and the restrictions operating 
to check its abuse. Certainly the courts should take notice that the problem of 
democratic control where a political machine has become securely entrenched 
is a difficult one. Criminal conspiracy deserves careful consideration in light of 
the fact that it may sometimes be the only means available for loosening the 
grip of an established machine. 

*11 N.Y.U.L.Q. Rev. 469 (1934), noting Commonwealth v. Donoghue, 250 Ky. om 
63 S.W. ad 161 t (94s); Sayre, Criminal Conspiracy, 35 Harv. L. Rev. 393 (1922); Holds- 
worth, Review of See een OY nae eee nee 
Digby, The Law of Criminal Conspiracy in England and Ireland, 6 L.Q. Rev. 129 (1890). 

3* Holden v. Hardy, 169 U.S. 366 (1898). 


* “Like most legal principles this doctrine was an arbitrary statement of a result, and de- 
pended for its existence on the economic views of the judges using it. Indeed, it is clear in 
retrospect that these economic views were really the law, while the doctrine of criminal con- 


spiracy was merely the form in which it was presented for public consumption.” Gregory, 
Labor and the Law 30 (1946). 
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POWER TO APPOINT COUNSEL IN ILLINOIS 
HABEAS CORPUS PROCEEDINGS 

Public attention has recently been focused on the failure of Illinois to afford 
adequate post-conviction hearings for prisoners allegedly detained in violation 
of their constitutional rights.' Of the many factors which have contributed to 
this undesirable situation,’ one of the most obvious is the almost total lack of 
legal aid available to the prisoners. As a result, not only do many of the peti- 
tioners for post-conviction hearings seek relief under improper remedies, but the 
petitions are often ineffective, since the very facts vital for a substantively valid 
allegation are commonly omitted because of legal ignorance. Further, the dis- 
advantage a petitioner is under if he is granted a hearing is immediately appar- 
ent. The absence of counsel in post-conviction hearings stems, in the first in- 
stance, from the financial inability of the vast majority of prisoners to employ 
legal services. However, the Illinois courts have not attempted to remedy this 
inadequacy. In 1945, the Illinois Supreme Court crystallized its usual practice 
of considering prisoners’ habeas corpus petitions without appointing counsel? in 
its decision in People ex rel. Ross . Ragen,‘ which specifically precludes Illinois 
judges from furnishing counsel in such proceedings. 

In the Ross case, the relator, a prisoner in the state penitentiary, filed an 
original petition for a writ of habeas corpus before the Illinois Supreme Court. 
After issue and return of the writ, the relator requested, on motion, either the 
appointment of counsel to represent him, or that he be brought before the court 
at the time of hearing. The motion was denied on the ground that, since 
habeas corpus is a civil proceeding, the Illinois guarantees entitling an accused 
to counsel in criminal cases’ were inapplicable, and that the court was therefore 
“neither authorized nor empowered””* to provide counsel for the relator. 

It has been uniformly held in the United States that habeas corpus, although 
intimately connected with the original criminal prosecution, is a civil proceed- 

* Marino v. Ragen, 68 S. Ct. 240 (1947); Katz, An Open Letter to the Attorney General of 


Illinois, 15 Univ. Chi. L. Rev. 251 (1947); A Study of the Illinois Supreme Court, 15 Univ. 
Chi. L. Rev. 107, 118 (1947). 


2 “(The] virtually complete inability of prisoners to obtain hearings on their claims of denial 
of due process of law in their convictions calls for drastic revision of the machinery which 
Illinois affords for post-conviction hearings.” A Study of the Illinois Supreme Court, 15 Univ. 
Chi. L. Rev. 107, 119 (1947). 

3 Thid., at 120. 

4 391 Ill. 419, 63 N.E. ad 874 (1945), noted in 24 Chi-Kent Rev. 357 (1946). 

‘Til. Const. Art. 2, §.9; Ill. Rev. Stat. (1947) c. 38, § 730. 


llegar yg: detonate eaten brainer seg the os agai. oy ingguer amp aig 
separate and distinct from the criminal proceeding in which punishment for a crime was im- 
posed upon him, he is not in the position of an ‘accused’ in a criminal prosecution. The court 
is neither authorized nor empowered to appoint counsel to appear for him.” People ex rel. 
Ross v. Ragen, 391 Ill. 419, 423, 63 N.E. ad 874, 875 (1945). 
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ing.’ However, the Ross case is unique in its assertion that the non-criminal 
nature of the action prohibits judicial appointment of counsel.* Even more 
striking is the fact that the Illinois court patently ignored the Illinois forma 
pauperis statute,» which has been in existence since 1874. This legislation, 
specifically applicable to civil actions, authorizes any court, in its discretion, to 
permit the prosecution or defense of a suit by a poor person’® without fees or 
charges. It further provides that the court may assign counsel for such person. 
The court’s failure in the instant case to apply the latter provision to habeas 
corpus proceedings is difficult to rationalize. It has not been questioned by the 
Illinois courts that prisoners and other indigents may petition in habeas corpus 
without payment of fees or costs under the forma pauperis legislation. Since the 
courts have thus accepted a portion of the statute as applicable to habeas corpus 
proceedings, it seems inconceivable that the subsequent language of the same 
act, authorizing appointment of counsel, can be ignored. Further, the existence 
at common law" of powers identical with the statutory provisions emphasizes 
the error of the Ross decision. 


7 The proceeding is generally considered a new suit by the one held in custody, to enforce 
his civil right to liberty. Fisher v. Baker, 203 U.S. 174, 181 (1906); Cross v. Burke, 146 U.S. 
82, 88 (1892); Farnsworth v. Montana, 129 U.S. 104, 113 (1889); Ex parte Tom Tong, 108 
U.S. 556, 550 (1883); Brown v. Johnston, 91 F. ad 370, 372 (C.C.A. oth, 1942), cert. den. 
302 U.S. 728 (1937). But see In re Fred Storgoff, [1945] S.C.R. 526, a recent Canadian decision 
holding that habeas corpus is not a civil remedy when used to question a criminal conviction. 


* In Whitaker v. Johnston, 85 F. 2d 199 (C.C.A. oth, 1936), the court stated it was “with- 
out power” to appoint an attorney for a habeas corpus petitioner. However, not only is the 
statement made without mention of reason or authority, but it is doubtful whether the court 
intended its dictum to carry the same meaning as the Ross holding, since it denied habeas 
corpus solely on the ground that the petition was filed in the wrong court. 


* “If any court shall, before or after the commencement of any suit, be satisfied that the 
plaintiff or defendant is a poor person, and unable to prosecute or defend suit and pay the 
costs and expenses thereof, the court may in its discretion, permit him to commence and prose- 
cute his action, or defend suit, as a poor person; and thereupon such person shall have all 
the necessary writs, process, appearances and proceedings, as in other cases, without fees 
or charges. The court may assign to such person counsel, who, as well as all other officers of 
the court, shall perform their duties in such suit without any fees, charge or reward.” Ill. Rev. 
Stat. (1947) c. 33, § 5. 

x¢ All resident plaintiffs who are unable to prosecute their suits and pay costs and expenses 
are included in the terms of the statute. Chicago & I.R. Co. v. Lane, 130 Ill. 116, 22 N.E. 513 
(1889). Unquestionably almost every prisoner petitioning for a post-conviction hearing would 
fit into this category. 

™ The original forma pauperis statute, the title of which was “A Mean to Help and Speed 
Persons in Their Suit,” was enacted in 1495. 11 Hen. VII, c. 12 (often cited as having been 
passed in 1494). There is reason to believe that this statute was nothing more than confirma- 
tory of the common law. See Martin v. Superior Court, 176 Cal. 289, 168 Pac. 135 (1917); 
opinions of Tindal, Ch. J., and Maule, J., in Brunt v. Wardle, 3 Mann. & G. 534, 133 Eng. 
Rep. 1254 (1841); cf. Annotation, Right to Sue in Forma Pauperis at Common Law or in the 
Absence of a Statute, L.R.A. 1918B 319 (1918). In any event, however, the statute would be 
part of Illinois common law by virtue of Ill. Rev. Stat. (1947) c. 28, § 1. That section provides 
that the “common law of England, so far as the same is applicable and 6f a general nature, 
and all statutes or acts of the British parliament made in aid of, and to supply the defects of 
the common law prior to the fourth year of James the First; . . . and which are of a general 
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Although the issue presented by the Ross case has apparently not been de- 
cided in other states under their forma pauperis statutes” or common law 
powers," it has had an extensive history in the federal courts. The federal 
forma pauperis statute,” substantially the same as the Illinois act, has in the 
past been the basis for appointment of counsel in habeas corpus proceedings.'s 
While the failure of a lower federal court to provide legal representation for an 
indigent petitioner has not been held error where the petition was unmeritori- 
ous,” the judicial power, under this statute, to appoint counsel in habeas corpus 
cases has never been doubted. In Ex parte Rosier,” the Court of Appeals for the 
District of Columbia expressly pointed out the trial court’s duty under the 
statute to consider the appointment of counsel for a “poor” habeas corpus 
petitioner whose cause was deemed worthy of trial. In remanding the case, 
the Court of Appeals said, “We shall assume in further proceedings to be 
had consistently with this opinion the trial court will properly exercise its discre- 
tion in respect of the appointment of counsel. . . . [It] seems obvious . . . that 
there will be a contest on questions of fact. . . . Under these circumstances, the 
appointment of counsel ought to be made.’”* 


nature and not local to the kingdom, shall be the rule of decision, and shall be considered as 


vie rtegaatenerte. sudden bina «xl peer tered os Rent cab 
viously qualifies under this section 


so Scan pian tata ly Mis Wide iieadntaias ieailintthdte, 
Ky. Rev. Stat. (1946) § 453. 190; Ind. Stat. Ann. (Burns, 1933) § 2-211; N.Y. Civ. Prac. Act 
(Cahill, 1946) §§ 196-198; Mo. Rev. Stat. (1939) § 1404. See also the following state legisla- 
tion in which costs and fees for poor persons are provided for, but in which there is no specific 
provision for appointment of counsel. Miss. Code. Ann. (1942) § 1574; Wis. Stat. (Brossard, 
1943) § 271.29; Tex. Ann. Rev. Civ. Stat. (Vernon, 1925) art. 2070; Okla. Stat. (1941) tit. 12, 
§§ 921-922. 


«3 The original forma pauperis statute would, in the absence of contrary legislative intent, 
be a part of the common law of most American jurisdictions, since general statutes enacted in 
England prior to the fourth year of James I (in some states), or prior to the American Revolu- 
tion (in others) constitute a part of the common law of the majority of states. 15 C.J.S. §§ 4, 
13 (1939). But see the following cases to the effect that no right to sue in forma pauperis exists 
at common law: Harris v. Stanton, 146 Ind. 366, 45 N.E. 582 (1896); Hoey v. McCarthy, 124 
Ind. 464, 24 N.E. net eS Louisville N.O. & T.R. Co., 34 Fed. 276 (C.C. Tenn., 
1888); Campbell v. Chicago & N.W.R. Co., 23 Wis. 490 (1868). 


4 27 Stat. 252 (1892), as amended, 28 U.S.C.A. §§ 832-36 (1928) . See especially 28 U.S.C.A. 

§ 835 which provides, “The court may request any attorney of the court to represent such poor 
pee, Se Ce eee a ee ee eee eee 
be made to appear that the allegation of poverty is untrue, or if said court be satisfied that the 
alleged cause of action is frivolous or malicious.” 


Ss Millslagle v. Olson, 128 F. ad rors (C.C.A. 8th, 1942); Ex parte Rosier, 133 F. ad 316 
(App. D.C., 1942); see Dorsey v. Gill, 148 F. ad 857 (App. D.C., 2 BONS), Catt den. 325 U.S. 890 
(194) tothe eflect that the court may in ts discretion grant the application for the appoint- 
ment of counsel for the habeas corpus petitioner 

* Gargano v. United States, 140 F. ad 118 (CCA. gth, 1944); Application of Taylor, 139 
F. 2d 1018 (C.C.A. 7th, 1944); Ligare v. Harries, 128 F. 2d 582 (C.C.A. 7th, 1942). 

7133 F. ad 316 (App. D.C., 1942). 

** Thid., at 333. 
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A number of federal cases, although not referring specifically to the forma 
pauperis statute, have assumed the power of the courts to appoint counsel in 
habeas corpus actions.’® Federal courts which have denied legal representation 
to petitioners, or have refused to reverse a lower court’s decision despite such 
denial, have relied solely on the ground that habeas corpus is a civil proceeding, 
so that the petitioner is not entitled to the Sixth Amendment’s guarantee of 
counsel.*® These cases, however, do not indicate that counsel could not have 
been appointed had the courts so desired. On the contrary, in Hodges v. Huff," 
where the habeas corpus petitioner’s request for counsel was denied in the 
lower court, it was held on appeal that the “. . . better practice would have been 
for the judge to appoint an attorney and direct him to investigate the allegations 
of the petition. . . . But we cannot say, upon the present record, that the judge 
erred in failing to follow the practice indicated.”” 

The federal courts’ recognition of the power to appoint counsel for indigent 
petitioners in habeas corpus actions is best illustrated by the practice of the 
United States Supreme Court. That Court, when granting leave to a habeas 
corpus petitioner to proceed in forma pauperis, has appointed counsel as a mat- 
ter of course.*? The sharp contrast of this procedure with the language of the 
Illinois Supreme Court in the Ross case is notable in view of the nearly identical 
statutes involved. 

Justification of the instant decision by the Illinois court could be attempted 
only on the basis that habeas corpus is such a peculiar type of civil proceeding 
that it falls outside the Illinois statute, and that appointment of counsel is thus 


prohibited. Such an analysis, however, could only indicate a desire to escape 
from literal acceptance of Illinois law, unexplainable in the light of strong pub- 
lic policy arguments for the opposite result. 

The basic rationale supporting appointment of counsel for “poor persons” 
seeking relief through habeas corpus is twofold. Not only is the petitioner 


# Jones v. Huff, 152 F. 2d 14 (App. D.C., 1945); Gall v. Brady, 39 F. Supp. 504 (Md., 1941); 
see also Carey v. Brady, 39 F. Supp. 515 (Md., 1941), aff’d 125 F. ad 253 (C.C.A. 4th, 1942), 
cert. den. 316 U.S. 702 Got), wherein counsel was denied the habeas corpus petitioner, but 
only because counsel had been appointed in a case previously before the court which raised the 

* Petition of Wilson, 68 F. Supp. 168 (Mich., 1946); Ex parte McBride, 68 F. Supp. 139 
(Mich., 1946); Hodge v. Huff, 140 F. 2d 686 (App. D.C., 1944), cert. den. 322 U.S. 733 (1944); 
Brown v. Johnston, 91 F. 2d 370 (C.C.A. oth, 1937). 


= 140 F. 2d 686 (App. D.C., 1944), cert. den. 322 U.S. 733 (1944). 
* Thid., at 687. 


3 See, for example, Woods v. Nierstheimer, 328 U.S. 211 (1946); Rice v. Olson, 324 U.S. 
786 (1945); White v. Ragen, 324 U.S. 760 (1945); Holiday v. Johnston, 313 U.S. 342 (1941); 
Walker v. Johnston, 312 U.S. 275 (1941). In the latter case, Justice Roberts said, ““This case 
represents important questions of practice touching the issue of the writ of habeas corpus. 
We accordingly granted certiorari in forma pauperis, and appointed counsel for the petitioner 
to insure adequate presentation at our bar.” Ibid., at 278. 
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more adequately represented, but the court itself is in no small measure aided 
by the research and presentation of argument by non-judicial court officers. 
The great number of legally ignorant prisoners petitioning in habeas corpus in 
Illinois at present, plus the physical inability of the courts adequately to con- 
sider each of the many petitions they receive, serve only to reenforce the general 
reasons outlined above. 

At least one Illinois court has realized the limitations inherent in a strict ad- 
herence to the language of the Ross case, and has appointed counsel as a “friend 
of the court’”4 to advise the bench and appear on behalf of a number of prisoners 
who have filed petitions for writs of habeas corpus.** It seems absurd that 
judges must seek such ingenious means to achieve a practical result when 
straightforward methods are readily available. Recognition of the applicability 
of the Illinois forma pauperis statute to habeas corpus proceedings would be at 
least a stop-gap solution to the unhappy situation that exists in Illinois today. 

However, a real remedy going to the roots of the problem is perhaps possible 
only through legislation. A system under which “friends of the court’’ or un- 
compensated appointed counsel must be depended upon to represent vast num- 
bers of petitioners has several disadvantages, among them the lack of time 
available to most attorneys in private practice, and their possible lack of interest 
in the absence of remuneration.” In addition, the appointment of counsel at the 
stage where the court is about to hear the case, while assuredly better than no 
representation at all, overlooks the difficulties faced by petitioners in framing 
their requests for the writ to issue. 

The present Illinois public defender statute,?’ while susceptible of construc- 


tion so as to allow legal aid to prisoners seeking post-conviction hearings,”* is 
not a satisfactory solution to the problem since it does not fulfil the need for 
unambiguous legislation dealing squarely with the dilemma of illegally detained 


4 There would seem to be no objection, even under the Ross case, to the appointment of a 
“friend of the court.” See People v. Reck, 392 Ill. 311, 64 N.E. 2d 526 (1945) as to the power 
of Illinois courts to appoint a “friend of the court 


*s Private communication of January 27, en Chief Justice Harrington of the Crimi- 
nal Court of Cook County to Wilber G. Katz, appointing the latter “friend of the court” to 
appear in behalf of a number of prisoners petitioning for habeas corpus. As a practical matter, 
in Cook County the Criminal Court is unofficially aided in its disposition of habeas corpus 
petitions by the public defender. 


* Actually, attorney’s compensation is not necessary either under the Illinois forma pau- 
peris statute, note 9 supra, or at common law. Johnson v. Whiteside County, rro Ill. 22, 25 
(1884). Complete dependence on the interest of an unpaid counsel, however, is undesirable. 


*7 Til. Rev. Stat. (1945) c. 34, §§ 163c-j. 


** The public defender is to act as counsel “for all persons who are held in custody” as well 
as those who are charged with the commission of any crime. “He shall also in the case of con- 
viction of any such person, prosecute any writ of error or other proceeding in review which in 
his judigmont tins interests ef justice watt.” IR. Rev. Stat. (1947) c. 34, § 163f. However no 
Illinois case has as yet held this section to apply to habeas corpus proceedings. 
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prisoners. Further, the existing status of the public defender as a county officer” 
is, for the present purpose, undesirable, as the problem is essentially one re- 
quiring state administration. 

The matter could be more adequately handled, as it has been in Indiana,’ 
through the office of a state public defender expressly charged with the duty of 
representing indigent prisoners who claim unconstitutional detention. A bill 
basically similar to the Indiana act was introduced in the Illinois House of 
Representatives in 1945. Under the proposed legislation, two experienced crimi- 
nal lawyers, appointed by the state Supreme Court, were to be permanently 
employed as legal counsel for prisoners in the state penitentiary. The bill also 
proposed that $40,000 be made available to the Supreme Court for “adminis- 
trative expenses.” Although actively supported, the bill unfortunately never 
became law. 

Actually any arrangement would be acceptable by which prisoners seeking 
relief from unconstitutional detention would be assured competent representa- 
tion, and by which the courts could give adequate consideration to the merits of 
each petition. Either of the above methods would be desirable only if they were 
conscientiously carried out by those charged with the duty. Intelligent legisla- 
tion dealing with the matter must insure such capable administration. It is a 
primary duty of the next Illinois General Assembly to take appropriate action. 


SEARCHES AND SEIZURES: 1948 


The backwash of recent cases which swept away a small but significant frac- 
tion of the protection hitherto afforded by the Fourth Amendment appears to 
have run its course. Whatever rationale may account for the decisions in Davis 


* The present public defender statute applies only to Cook County. Ill. Rev. Stat. (1947) 
Cc. 34, § 163c. Even if all counties were provided for, however, the same objections would be 
present. 


3° In Indiana it is now the duty of the public defender, appointed by the state Supreme 
Court, to represent prisoners who are paupers “‘in any matter in which such person may assert 
he is unlawfully or illegally imprisoned, after his time for appeal shall have expired.” Ind. Stat. 
Ann. (Burns, Supp., 1945) § 13-1402. 


3 The proposed bill fixed the salaries of the attorneys at $7,500 per annum. The two ap- 
pointees were to be required, in addition to aiding prisoners directly, to perform such other 
duties as the Supreme Court judges might direct. Ill. H.B. 534, 64th Assemb., Reg. Sess. 
(Tabled June 28, 1945). 


“The right of the people to be secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but 
upon probable cause, supported by oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized.” 
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v. United States,? Zap v. United States,3 and Harris 0. United States+—all widely 
regarded as dealing serious blows to civil liberties*—seems to have vanished in 
the two recent opinions in which the Supreme Court has refused to sanction the 
extension of the permissive peacetime limits of police activity. In United States 
v. Di Re‘ the Court held that the presence of a third party in an automobile with 
persons who were there engaged in a conspiracy to sell counterfeit gasoline ration 
coupons did not in itself afford reasonable grounds to arrest and search the 
third party without a warrant. And in United States v. Johnson’ a divided 
Court reaffirmed its historic hostility to search of a private dwelling without a 
magistrate’s writ. Because of manifest differences in fact situations, an attempt 
to discover a definitive trend in the Court’s recent interpretations of the Fourth 
Amendment would be treacherous; but it is noteworthy that the philosophy of 
dissent in the Harris and Davis decisions has found expression in the opinion of 
the majority in the two later cases. Taken together, the five recent search and 
seizure pronouncements of the Court reaffirm in striking fashion how subtle con- 


* 328 U.S. 582 (1946). The defendant, president of a corporation which maintained a gaso- 
line filling station in New York City, was suspected of running a black market in gasoline. Two 
federal agents, who had no search or arrest warrants, drove their autos into the station and 
purchased gas from an attendant without ration stamps. The attendant was arrested, and 
while she was being questioned the petitioner returned to the station. He was arrested, and 
the officers demanded ration coupons covering the aggregate amount of the sales. The defendant 
assured the agents that he had sufficient coupons to cover the shortage which an examination 
of the ration depositories attached to the tanks had revealed. The officers demanded 
to see the coupons which the defendant said were locked in an inner room of the station, 
and after at first refusing he unlocked the door and delivered the coupons which formed 
the basis of the conviction. It was held that the defendant consented to the search, and that 
the permissive limits of police activity are greater where the object of the search is public 
property in the custody of a citizen as distinguished from private documents in his possession. 

3 328 U.S. 624 (1946). The defendant was under contract to do experimental work for the 
navy. Pursuant to the contract and the Second War Powers Act his books were being audited 
at his place of business. One of the auditors, a federal agent; demanded and was given by one 
of the defendant’s employees a cancelled check, later used in evidence over the defendant’s 
objection, in a prosecution for defrauding the government. By accepting the contract, it was 
held, the defendant waived the claim to privacy which he might normally assert, and the 
seizure was lawful. 


467 S. Ct. 1098 (1947). Federal officers, under authority of an arrest warrant charging use 
of the mails to defraud, arrested defendant in his apartment. Although they had no search 
warrant, they explored the premises for about five hours and near the conclusion of the 
search one of the agents discovered in a bureau drawer an envelope which when opened re- 
vealed a number of selective service cards. The defendant was convicted for possession of draft 
cards in violation of the Selective Service Act. The seizure of government property, the pos- 
session of which is a crime, was declared lawful even though the officers were not aware when 
the search was instituted that such property was hidden on the premises. 


5 See the dissenting opinions of Justice Frankfurter in Davis v. United States, 328 U.S. 
582, 594 (1946), and of Justice Murphy in Harris v. United States, 67 S. Ct. 1098, 1113 (1947); 
see also Frank, The United States Supreme Court: 1946-47, 15 Univ. Chi. L. Rev. 1, 25 (1947); 
Fraenkel, The Supreme Court and Civil Rights: 1946 Term, 47 Col. L. Rev. 955, 959 (1947). 


668 S. Ct. 222 (1948). 768 S. Ct. 367 (1948). 
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struction of the clause has become,’ and how complex civil liberties can turn out 
to be on the casuistic level. 

Although the Court has had occasion to speak more than fifty times on the 
Fourth Amendment, none of its previous opinions has directly addressed the 
question presented by United States v. Di Re. An investigator of the Office of 
Price Administration was informed by one Reed that a certain Buttitta was 
selling counterfeit gasoline ration coupons, and that he would sell them to Reed 
at a named place in Buffalo, New York, on the afternoon of April 14, 1944. The 
investigator and a Buffalo police detective trailed Buttitta’s automobile and 
came upon it parked at the appointed place. The officials went to the car and 
found the informer, Reed, in the back seat holding two coupons, and Buttitta 
in the driver’s seat, Di Re beside him. Asked where he had obtained the coupons, 
Reed pointed to Buttitta. All three were taken into custody. At the police sta- 
tion Di Re, in compliance with an order to empty his pockets, produced two 
coupons, which, together with one hundred inventory coupons subsequently 
discovered in an envelope between his shirt and underwear, were proved coun- 
terfeit. He was indicted for knowingly possessing counterfeit gasoline ration 
coupons, the evidence seized at the police station was introduced over his 
objection, and he was convicted and sentenced to a year in prison and a $100 
fine. The conviction was reversed by the circuit court,® and the reversal was sus- 
tained by the Supreme Court, Chief Justice Vinson and Justice Black dissenting 
without opinion. 

It is no longer questioned that an arrest may be made without a warrant 
under certain circumstances,’ and that as an incident to a lawful arrest the 
officers may search the person arrested." Legislation authorizing the use of a 
search warrant as a general instrument in detecting crime was adopted by 
Congress during the first World War,” but there are no statutes creating a 
general rule for arrests made without a warrant.'* The Government contended 
that the validity of an arrest for a federal crime made without a warrant is a 
question of federal law to be determined by a uniform rule applicable to all 
federal courts. But in consonance with the doctrine that there is no federal 

* See, for example, the twenty-six-case chart prepared by Justice Frankfurter as an appen- 


dix to his dissent in United States v. Harris, 67 S. Ct. 1098, 1121 (1947), which treats of just 
one phase of the law of searches and seizures. 

* Di Re v. United States, 159 F. 2d 818 (C.C.A. 2d, 1947). 

*° See Carroll v. United States, 267 U.S. 132, 156 (1924); 1 Stephen, History of the 
Criminal Law of England 192 (1883); American Law Institute, Code of Criminal Procedure 
§ 21 (1931). 

*t See People v. Chiagles, 237 N.Y. 193, 142 N.E. 583 (1923). But cf. Trupiano v. United 
States, 16 U.S.L. Week 4589 (1948), in which the United States Supreme Court declared the 
seizure of contraband made during an arrest without a warrant (lawful because the crime had 
been committed in the presence of the arresting officers) unreasonable because the officers had 
advance knowledge sufficient to support issuance of a search warrant. 

™ 40 Stat. 228 (1917), 18 U.S.C.A. § 611 et seq. (1927). 

3 United States v. Di Re, 68S. Ct. 222, 226 (1948). 
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common law of crimes, the Court rejected the contention and held that the law 
of the jurisdiction—New York—determines the validity of the arrest. 

In contrast to the great majority of states, the New York Criminal Code™ 
requires absolute knowledge that a felony has been committed as a precondition 
to a lawful arrest. The officers, of course, had no such knowledge as to Di Re 
prior to the arrest. Because arrest without a warrant is permissible in New York 
if the offense is committed in the presence of the officer, New York courts have 
evolved an unusually loose definition of “presence” to shield policemen from 
civil suits for false arrest and malicious prosecution.’’ In a leading New York 
lower court case” an officer noted an individual standing at an intersection at 
midnight, and when the officer approached, the individual walked away. The 
officer ordered him to stop, searched him, and discovered a concealed weapon. 
It was held that a misdemeanor had been committed in the officer’s presence 
and that the arrest was lawful. Even assuming, however, that the New York 
Code permits an arrest on reasonable belief that a felony has been committed, 
the Court held the presence of Di Re in the automobile afforded no basis for 
such a belief. 

In the great majority of jurisdictions where absolute hedaiediés that a felony 
has been committed is not essential, the requirement of reasonable belief as a 
condition precedent to an arrest without a warrant would be satisfied if the 
officer notified the person arrested at the time of the arrest, and before the 
search, of the offense with which he is being charged."? Such in fact is the law 
in New York,'* and some members of the majority in the Di Re decision sought 


to invalidate the arrest on the failure of the arresting officers to comply with that 
requirement. 

The fact that the arrest and search in the Di Re case were made by state 
officers is of course immaterial. Although the Fourth Amendment is not ap- 
plicable to the states,’® and evidence seized by a private person’ or state officer 


*N.Y. Crim. Code armen gene 1945) §177. New York has no proviso analogous to 
§ 21(d) of the model criminal code prepared by the American Law Institute and widely 
adopted, whereby an officer is authorized to arrest without a warrant where he has reasonable 
grounds to believe that a felony is being committed. 

*S Defects in the New York law of arrest are examined in Miller, Arrest Without a Warrant 
by a Peace Officer in New York, 21 N.Y.U.L.Q. Rev. 61 (1946). 


© People v. Esposito, 118 N.Y. Misc. 867, 194 N.Y. Supp. 326 (1922); cf. People v. Didonna, 
124 N.Y. Misc. 872, 210 N.Y. Supp. 135 (1925). 


" Christie v. Leachinsky, hee > KB. 124 (policeman, who makes an arrest without 
warrant on reasonable suspicion of felony sufficient to justify arrest, but who fails to inform 
arrestee of the nature of charge, may be liable for false imprisonment); see American Law 
Institute, Code of Criminal Procedure § 25 (1931). 


** N.Y. Crim. Code (McKinney, 1945) § 180. 
** Adamson v. California, 67 S. Ct. 1672 (1947); National Safe Deposit v. Stead, 232 U.S. 
58 (1914); Slaughter House Cases, 16 Wall (U.S.) 36 (1873). 


* Burdeau v. McDowell, 256 U.S. 465 (1921) (papers stolen from defendant’s office by 
private detectives and delivered to federal authorities held admissible). 
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is admissible in a federal criminal prosecution,” even though seized wrongfully 
according to standards applicable to federal officials, it is well recognized that 
such evidence will not be received where there was actual participation by a 
federal officer,” or where the state officer acted on behalf of the federal govern- 
ment.?3 

The government’s contention that Di Re was a participant in a conspiracy 
taking place within the officer’s presence is persuasive but dangerous. It is indis- 
putable that the same quantum of proof necessary to justify a conviction is not 
essential to justify an arrest.** Thus, arrests based upon hearsay evidence have 
frequently been upheld.** Nevertheless, such a test would be at least an implicit 
recognition that “association” is sufficient to justify reasonable belief that a 
party is guilty of a felony, and could easily become a step toward infringement 
of the principle of personal guilt as the basis of punishment. 

The law of arrest is ancillary to the general law of searches and seizures, and 
the more intimate relation of the Di Re opinion to the Fourth Amendment is 
indicated by the Court’s discussion in disposing of the Government’s assertion 
that the arrest was justified as a lawful incident to a search of a motor vehicle 
reasonably believed to be carrying contraband. During the Prohibition era 
Congress authorized the search of automobiles without a warrant where officers 
had reason to believe that the vehicle was being employed in connection with a 
violation of the Volstead Act. The rationale of the statute, which, when de- 
clared valid in Carroll v. United States,” was recognized as an exception to the 
general prohibition of search of private property without a warrant, is of course 
the impracticality of obtaining a writ to search a speeding automobile. A similar 
practice had long been recognized in the search of vessels at sea suspected of con- 
cealing goods in violation of the revenue laws.** The government in the Di Re 
case sought to extend the implications of the statute to permit search of all 
occupants of the vehicle as well as of the automobile itself, but the contention 
was overruled. Indeed, there is a strong suggestion in the Di Re opinion that the 
statutory exception created under the Volstead Act was intended to be limited 
to enforcement of that statute, and that without express congressional authori- 
zation, moving vehicles may not be the subject of a search without a warrant.” 

* Weeks v. United States, 232 U.S. 383 (1914) (evidence illegally seized by federal marshal 


inadmissible, but evidence taken by state policeman at another time in an equally unlawful 
manner admitted). 


™ Byars v. United States, 273 U.S. 28 (1927). 
*3 Gambino v. United States, 275 U.S. 310 (1927). 
*4 See United States v. Heitner, 149 F. 2d 105 (C.C.A. 2d, 1945). 


*s Perkins, The Law of Arrest, 25 Iowa L. Rev. 201, 238 (1940); Dax and Tibbs, Arrest, 
Search and Seizure 17 (1946); United States v. Heitner, 149 F. 2d 105 (C.C.A. 2d, 1945). 


% 41 Stat. 315 (1919), 27 U.S.C.A. § 40 (1927). 

*? 267 U.S. 132 (1924); cf. Husty v. United States, 282 U.S. 694 (1931). 
** See United States v. Lee, 274 U.S. 559 (1927). 

** United States v. Di Re, 68 S. Ct. 222, 224 (1948). 
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United States v. Johnson exhibits the same hostility to search without a war- 
rant. A lieutenant of the Seattle police narcotics detail received information 
from a confidential informer that unknown persons were smoking opium in a 
downtown Seattle hotel. The officer, accompanied by two federal narcotics 
agents, went to the hotel and, standing outside the designated room, at once 
recognized the strong and distinctive odor of burning opium. The Seattle officer 
rapped on the door and requested admittance. There were sounds of some one 
scurrying about in the room, after which the door was opened. The defendant, 
upon inquiry, denied the presence of the opium fumes, whereupon she was in- 
formed that she was under arrest and a search for evidence of the opium was 
instituted. An opium smoking outfit and opium were found under the bed 
covers, and opium was discovered in a suit case. The defendant was indicted for 
violation of the revenue laws, the evidence introduced over her motion to sup- 
press, and she was found guilty and sentenced to eighteen months in prison and a 
five-hundred-dollar fine. Her conviction was affirmed by the circuit court** but 
was reversed by the Supreme Court, four justices dissenting without opinion. 

History and precedent support a presumption against any search of a 
dwelling without a warrant. ‘““The search of a private dwelling without a warrant 
is, in itself, unreasonable and abhorrent in our laws.’’** In instances of doubt, 
however, the controlling consideration appears to be the practicality of obtain- 
ing a warrant. This was a decisive factor in permitting the search of vessels and 
moving vehicles without benefit of a writ. It was undoubtedly a prime con- 
sideration in sanctioning the extension of the permissive limits of a search in- 
cident to an arrest beyond the person to proofs or implements of the crime 
which are plainly discernible and accessible to the arresting officer.** And it was 
determinative in Taylor v. Umited States,33 where officers smelled the odor of 
whiskey near the garage of a person who had long been suspect. Looking through 
a crack in the door the officers saw a number of boxes and materials, indicative 
of a violation of the Volstead Act. They saw no one inside committing the 
offense. The entering and search were held illegal without a warrant, the Court 
noting that there was abundant opportunity to obtain a magistrate’s au- 
thorization.+ The evidence in the Johnson case was clearly adequate to justify 
the issuance of a warrant, and the slight delay necessitated by the execution of a 
writ would not have seriously hampered the officers. It is of course debatable 
whether in fact recourse to a magistrate is an effective bulwark against unrea- 


3° Johnson v. United States, 162 F. 2d 562 (C.C.A. oth, 1947). 
# Agnello v. United States, 269 U.S. 20, 32 (1925). 


% See Marron v. United States, 275 U.S. 192 (1927), limited by Go-Bart Importing Co. v. 
United States, 282 U.S. 344 (1931), and United States v. Lefkowitz, 285 U.S. 452 (1932). 


33 286 U.S. 1 (1932). 


34 Compare Agnello v. United States, 269 U.S. £0 (23) (as (government agent watching at a 
window saw defendants selling narcotics; entry of house and subsequent search without a 
warrant held justified as incident to an arrest). 
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sonable searches, although the Court has ordered a number of reversals because 
of fatal defects in warrants.*s Nonetheless, the constitutional mandate as to 
the requirement of a warrant is explicit, and may prevent some instances of 
police abuse. 

In the light of Harris v. United States, the silence of the Court in the Johnson 
case on the extent of the search is worth noting. The vehement dissents of Jus- 
tices Frankfurter and Murphy in the Harris decision were based on a distinction 
between a search and a seizure, and hostility to the extensiveness of the quest. 
A search implies an uncertainty which remains to be resolved, whereas a seizure 
refers to the actual taking of the evidence or fruits of the crime. Thus it is 
unconstitutional to seize evidentiary papers, although the search may be 
proper.** By the same token it is unlawful to make an improper search for 
articles appropriate to seizure, i.e., the search for the liquor in United States v. 
Taylor. Authority to search the premises where the arrest occurs has always 
been sharply restricted. In a series of three Prohibition cases, the Court ex- 
plored the extent to which such a search could be made, and concluded that 
only visible and accessible evidence could be seized.*’ In neither the Harris nor 
the Johnson cases was the contraband within plain sight of the officers, and 
before the Harris opinion such seizures would clearly have been unlawful. The 
two cases are nevertheless clearly distinguishable. In United States v. Harris the 
entry of the officers onto the premises, armed as they were with an arrest 
warrant, was indisputably lawful. But in the Johnson opinion, the Court de- 
clared the entry unlawful. Discussion of the subsequent search was thus ren- 
dered unnecessary to disposition of the cause. It is interesting to speculate 
whether a lawful entry in the Johnson case, followed by the “rummaging and 
ransacking”’ which took place, would have evoked the same emphatic protest 
from Justices Frankfurter, Murphy, and Jackson as the intensive five-hour 
search in the Harris case. 

Each of the search and seizure pronouncements of the Court presents anew 
the dramatic conflict of policy embodied by the rule which excludes evidentiary 
material seized in contravention of the Fourth Amendment. The federal rule is 
a radical departure from the common law** and since its inception has been a 
target of sharp and persistent criticism. The doctrine has been attacked as 


3s Warrants defective because of absence of facts indicating probable cause: Nathanson v. 
United States, 290 U.S. 41 (1933); Grau v. United States, 287 U.S. 124 (1932); Byars v. 
United States, 273 U.S. 28 (1927). Defective because statutory time limit expired: Sgro v. 
United States, 287 U.S. 206 (1932). Defect as to oath: Albrecht v. United States, 273 U.S. 1 
(1927). 

%* Gouled v. United States, 255 U.S. 298 (1921). 

37 See cases cited in note 30, supra. 


3* 8 Wigmore, Evidence § 2183 (3d ed., 1940). The federal rule of exclusion is derived from 
the link between the Fourth Amendment and the privilege against self-incrimination, forged 
in United States v. Boyd, 116 U.S. 616 (1886). For a detailed historical account of the relation- 
ship between the Fourth and Fifth Amendments see Corwin, The Supreme Court’s Interpre- 
tation of the Self-Incrimination Clause, 29 Mich. L. Rev. 3, 191 (1930). 
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making an undue concession to the interests of accused persons as against the 
interests of the public in the detection and punishment of crime.** Wigmore has 
charged that the rule is a product of “misguided sentimentality” and constitutes 
a “coddling-of the law evading classes of the population.”*° He contends that it 
is illogical in that it results in the freeing of two wrongdoers: the accused and 
the overzealous police officer who has violated the petitioner’s constitutional 
rights. Critics point to the existence of the common-law remedies of false arrest 
and malicious prosecution as adequate protection against police oppression, 
and urge that officers guilty of illegal searches and seizures be made liable to 
fine or imprisonment. It has been noted that the text of the Amendment makes 
no reference to the admissibility of evidence procured through violations of its 
provisions, and it is argued that historically the purpose of the search and 
seizure clause was to restrain Congress from authorizing general warrants or 
from legalizing unreasonable searches by denying the injured party a cause of 
action for the trespass.” It is contended that the rule shackles effective law 
enforcement.* And opponents of the Court’s position have said that there is no 
evidence of greater police abuse or more serious infringement of civil liberties 
in those states which permit the introduction of evidence illegally obtained than 
in those states which do not. 

Justification of the federal rule is largely based on the view that the exclusion 
of evidence is the only practical method of giving force to the letter and intent 
of the Fourth Amendment. Analogy is found in the doctrine that equity will not 
redress a wrong where he who invokes its aid is a wrongdoer.44 Admission of 
illegally obtained evidence, it has been asserted, would breed contempt for law 
and in the last analysis hinder successful prosecution.“ It is, for example, well 
known that police testimony is often rejected by juries because of a widely 
entertained belief that illegal methods are used to secure the evidence. And if 
officers are compelled to abstain from improper methods for securing evidence, 
pressure is exerted upon them to exercise intelligence and imagination. The 
common-law remedies against the offending officer are hopelessly inadequate.” 

3° People v. Defore, 242 N.Y. 13, 150 N.E. 585 (1926). 

8 Wigmore, Evidence § 2184 (3d ed., 1940). 

* The first blows at unreasonable searches and seizures were struck in suits for false arrest. 
See Entick v. Carrington, 19 How. St. Tr. 1029 (1765); Wilkes v. Wood, 19 How. St. Tr. 1153 
(1763); and see Fraenkel, Concerning Searches and Seizures, 34 Harv. L. Rev. 361, 363 (1921). 

# Harno, Evidence Obtained by Illegal Search and Seizure, tg Ill. L. Rev. 303 (1925); but 

mreasonable Searches and 


ef. Atkinson, Admissibility of Evidence Obtained Through U: 
Seizures, 25 Col. L. Rev. 11, 23 (1925). 

4“ See Waite, Public Policy and the Arrest of Felons, 31 Mich. L. Rev. 49 (1933). 

“ See Brandeis, J., dissenting in Olmstead v. United States, 277 U.S. 438, 471 (1928). 

See Frankfurter, J., dissenting in Harris v. United States, 67 S. Ct. 1098, rros (1947). 

See Green, pent ee om (1930); Winfield, The Law of Tort 644 (1937). The con- 
stitutional remedy appears to be equally unsatisfactory. See Bell v. Hood, 71 F. Supp. 813 
c. 1947) (complaint against members of FBI for illegal arrest, false imprisonment, and 

and unlawful search and seizure, alleging violation of the Fourth Amendment as the federal 

cause of action, is insufficient). 
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Innocent persons whose rights have been invaded normally are reluctant to 
incur the expense and uncertainty of a suit and courts and juries are not in the 
habit of giving substantial damages in civil actions against police officers.‘ 
Criminal sanctions are equally inadequate; the criminal provisions of the Vol- 
stead Act* against unreasonable search and seizure were almost never invoked, 
for prosecutors are naturally loathe to proceed against the officers who have 
provided them with the convicting evidence. It may be logical to punish both 
the guilty defendant and the officer who conducted the illegal search. But as 
Justice Holmes observed, the law frequently has much more to do with intui- 
tion, prejudices, and superstition then with pure logic.“ “It is desirable that 
criminals should be detected. ...It also is desirable that the government 
should not itself foster and pay for other crimes when they are the means by 
which the evidence is to be obtained. We have to choose and for my part I think 
it a lesser evil that some criminal should escape than that the government should 
play an ignoble part.”s° 

While abolition of the present rule of evidence would lead to simplicity, such 
a course of action appears to have no support among the present members of the 
Court. The Court has, however, joined its critics in taking cognizance of the 
complexity and uncertainty which has developed in this department of constitu- 
tional law. Dissenting in United States ». Harris, Justice Jackson argued that 
once a search is permitted to go beyond the person arrested, it is impossible to 
draw the line. Justice Jackson contended that no search of the premises should 
be permitted without a magistrate’s warrant. The result would be that even 
contraband in plain sight could not be captured without a writ. 

Curiously enough, despite the long standing controversy, it is impossible to 
determine whether the rule excluding evidence does in fact result in fewer 
unreasonable searches. The efficacy of few of our legal rules has been scientifical- 
ly demonstrated, and judges, lawyers, and scholars have been content with dis- 
cussing the advisability of one rule rather than another from the viewpoint of 
what they believe to be general tendencies. It is clear that the federal rule does 
not entirely eliminate such violations. There are no data available on the actual 
number of violations in the various states, and a comparison of the number of 
cases reaching the appellate courts in the respective jurisdictions which do and 
do not exclude the evidence would of course prove nothing. Perhaps the only 
area in which a valid study could be made is a jurisdiction both before and 
after the rule was changed. An analysis of the impact which the rule has made 
might very well prove to be a profitable though complex venture for students 
of sociology and the law. 

# Fairly typical is Caffini v. Hermann, 112 Me. 282, 91 Atl. 1009 (1914) (plaintiff, an illiter- 


ate Italian, resisted the illegal seizure of his suitcase by a sheriff, and was struck four or five 
times with a blackjack. He recovered two hundred dollars). 


4 41 Stat. 305 (1919), 27 U.S.C.A. § 1 et seq. (1927). 
# Holmes, The Common Law 1 (1890). 
5° Holmes, J., dissenting in Olmstead v. United States, 277 U.S. 438, <9 (1927). 
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The law of searches and seizures is a constant reminder of the high price 
which concern for civil liberties may entail. Its protection is normally invoked 
by those accused of a crime, and there is little doubt that the amendment re- 
stricts the freedom of police in bringing criminals to justice. The framers of the 
constitution, however, were probably aware of the cost. The Fourth Amend- 
ment was forged in the heat of resentment against police abuse manifested by 
the British writs of assistance, and the general search warrants issued in Star 
Chamber proceedings to unearth evidence among the papers of political sus- 
pects and of authors and printers believed guilty of seditious libel.* It is sig- 
nificant that the most telling thrust in defense of the federal rule is still being 
made by those judges who warn that it stands as a potential defense weapon 
against future governments determined to suppress political opposition under 
the guise of sedition.” Any other view, Justice Jackson recently declared, might 
obliterate one of the most fundamental distinctions “between a government 
where officers are under the law, and the police state where they are the law.”’s 
st ~ Lasson, History and Development of the Fourth Amendment to the Constitution 

1937). 


See Murphy, J., dissenting in Harris v. United States, 67 S. Ct. 1098, 1113 (1947); 
Hand, J., in United States v. Kirschenblatt, 16 F. 2d 202, 203 (C.C.A. 2d, 1926). 


53 United States v. Johnson, 68 S. Ct. 367, 371 (1948). 
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APPEALABILITY OF DISTRICT COURT ORDERS 
UNDER FEDERAL RULES 

The Attorney General of the United States, as successor to the Alien Prop- 
erty Custodian, brought suit in a federal district court against Deems Taylor, 
as president of the American Society of Composers, Authors and Publishers 
(ASCAP). He sought the turnover of sums allegedly due from that society 
to AKM, an Austrian organization of similar character. Henry M. Propper was 
joined as defendant. Propper had been appointed temporary receiver of the 
assets of AKM located in the state of New York. Before his appointment was 
made permanent in July 1941,’ however, the President of the United States 
issued an executive order prohibiting the transfer of Austrian property unless 
authorized by the Secretary of the Treasury.* No authorization was ever given 
by the Secretary with regard to the property in question. In September 1943, 
the plaintiff’s predecessor, Alien Property Custodian, vested in himself all 
assets held by ASCAP for AKM. Upon refusal of ASCAP to turn over the sums 
allegedly due, the present action was brought. The plaintiff claimed a right to 
the turnover of the sums and, in addition, sought a declaration that Propper 
had no interest in AKM’s claim. 

The district court granted summary judgment against Propper, denying his 
right to the funds. Propper appealed from this order to the Circuit Court of 
Appeals for the Second Circuit, the rest of the action remaining pending in the 
district court against Taylor. The circuit court, Judge Frank dissenting, held 
that the order was not final, and hence not appealable until the remainder of the 
suit was disposed of in the district court. Clark ». Taylor. 

The United States Judicial Code limits the appellate jurisdiction of the cir- 
cuit courts to “final” decisions.‘ Seemingly simple, the rule presents consider- 
able difficulty in application. By what criteria are the courts to determine 
whether a particular disposition of issues is “final” and hence appealable? 

Under common law practice in England this same rule prevailed—that only 
a final judgment was appealable. The common law strictly defined finality and 
would not allow an appeal until every matter arising in the controversy had 

On this date Propper brought suit in a New York state court against Taylor to recover the 
same sums; the suit was still being adjudicated when the instant action was commenced. 

* 3 Code Fed. Reg. 225 (1941 Supp.). 

3 163 F. 2d 940 (C.C.A. ad, 1947). 

4 26 Stat. 828 (1891), 28 U.S.C.A. § 225 (1927). 
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been disposed of.5 It is improbable that the common law interpretation of final- 
ity worked any real hardship; the severe restrictions which were placed on join- 
der of both parties and causes of action under common law practice limited 
the subject matter of an action to a few interrelated issues so that little incon- 
venience could result from delaying appeal until all issues had been determined. 

Equity practice, however, allowed immediate appeal not only from final 
judgments but from interlocutory decrees and orders as well.° The more compli- 
cated nature of many equity actions, in which divers matters had to be disposed 
of in the same action, made such appeals necessary; for in many cases it was ob- 
vious that to postpone appeal might well prejudice some of the parties. 

In the United States the first Federal Judiciary Act’ limited appeal to “final’”’ 
decisions, making no distinction between law and equity. Realization of the 
hardships which might result from applying the strict common-law interpre- 
tation of finality to all cases led the courts in many cases to adopt a more 
liberal interpretation. Appeals were permitted where the order appealed from 
settled matters distinct from the general subject-matter of the litigation.* In 
such decisions many rulings which under the English practice would have been 
classified as mere orders or interlocutory decrees were held to be final.’ Where 
the delay of an appeal caused no apparent hardship, however, and where the 
issues disposed of were not entirely distinct from the general subject of litiga- 
tion, the courts continued to deny appeal. Many courts in doing so failed to rec- 
ognize the modification of finality made in the harsher cases and continued to 
assert that to be appealable a judgment must be final “not only as to all the 
parties, but as to the whole subject-matter and as to all the causes of action 
involved.””* 

The confusion resulting from the varied interpretations of finality has been 
greatly increased by the Federal Rules of Civil Procedure for the District 
Courts, which allow extensive joinder of parties and causes." Rule 54(b) per- 

’ Crick, The Final Judgment as a Basis for Appeal, 41 Yale L. J. 539, 546 (1932). 

§ Tbid. 

71 Stat. 72 (1789). 

* United States v. River Rouge Improvement Co., 269 U.S. 411 (1926); Williams v. Mor- 
gan, 111 U.S. 684, oo bee see Arnold v. Guimarin Co., 263 U.S. 427 (1923). Exception 
has also been made the strict interpretation where it appeared that to deny appeal might 


ere Ceueurtbic Intats to theonaty eebiineniatema: a ieanae tec tee eed ae 
erroneous. Perlman v. United States, 247 U.S. 7 (1918). 


* Congress also recognized that harsh results might ensue in many cases from a strict inter- 
pretation of finality and amended the later Judicial Code by specifically excepting from the 
finality rule certain types of orders with respect to injunctions, orders denying or granting re- 
ceiverships, and certain orders in admiralty cases. 26 Stat. 828 (1891), 28 U.S.C.A. § 227 
(1927); 56 Stat. 272 (1942), 28 U.S.C.A. 227 (1947 Supp.). 

*° Collins v. Miller, 252 U.S. 364, 370 (1920); In re Prindible, 115 F. ad a1 (C.C.A. 3d» 
1940); Sheppy v. Stevens, 200 Fed. 946 (C.C.A. ad, 1912). 

™ Rules 14, 18, r9(a), 20(a), 24(a), and 24(b), 28 U.S.C.A. foll. § 723 c (1941). These rules 
replaced the Conformity Act, 17 Stat. 197 (1872), 28 U.S.C.A. 724 (1934), under which district 
court practice conformed to that of the state courts. 
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mits the trial court “when more than one claim for relief is presented in an ac- 
tion” to “enter a judgment disposing of such claim.” The rule further provides: 
“The judgment shall terminate the action with respect to the claim so disposed 
of and the action shall proceed as to the remaining claims.”’ These rules apply 
only to procedure in the district courts and were not intended to affect appellate 
jurisdiction.” Yet it is obvious that the purpose of the rule, to minimize incon- 
veniences arising in cases where numerous parties or causes are joined, would 
be frustrated if appeal were not allowed from judgments of the type provided 
for. The courts have realized that in order to effectuate the intent behind Rule 
54, a liberal interpretation of the concept of finality must be adopted." 

Attempts to establish a satisfactory basis upon which to determine finality 
have been notably unsuccessful. The difficulties arising out of the problem have 
perhaps been best revealed in a series of decisions by the Circuit Court of Ap- 
peals for the Second Circuit. In Collins v. Metro4zoldwyn Pictures Corp.™ the 
court considered the appealability of an order which dismissed a claim re- 
lating to an alleged infringement of a copyright and which left pending another 
count of the complaint concerning alleged unfair competition in using the title 
of the copyrighted material. The court held that, in view of the liberal joinder 
provisions of the federal rules, the decision as to finality had to be determined 
by the separability of the issues involved. Concluding that the two issues, al- 
though involving the same facts to a certain extent, were nevertheless distinct 
enough that each could be considered a separate “claim” under Rule 54(b), the 
court allowed the appeal. Judge Clark, concurring, elaborated on the decision. 
While contending that a claim should constitute the unit for appeal, he pro- 
posed that the definition of a claim should be flexible and should vary if desir- 
able. Thus, a claim for purposes of appeal need not necessarily coincide with a 
claim for other purposes. With reference to the claims in that case he asserted, 
“*... the evidence to support the first claim would to a considerable extent be 
different from, and in addition to, that for the second claim, and there would 
be little, if any, gain in forcing them always to be tried and adjudicated to- 
gether.””*s 

The decision in the Collins case was severely criticized.** One writer’ argued 
vigorously that the application of the theory adopted in that case would result 
in an increased burden upon the appellate courts out of proportion to any 
benefit derived by litigants. Judge Clark’s theory that the concept of a “claim” 


* Audi Vision, Inc. v. R.C.A. Mfg. Co., 136 F. ad 621 (C.C.A. ad, 1943); 3 Moore, Federal 
Practice 3155 (1938); Clark, Code Pleading 529 (ad ed., 1947). 


+8 Reeves v. Beardall, 316 U.S. 283 (1942); see Toomey v. Toomey, 149 F. 2d 19, 20 (App. 
D.C., 1945). 


4 106 F. 2d 83 (C.C.A. ad, 1939). 

*5 Thid., at 87. 

** 3 Moore, Federal Practice 154-69 (1947 Supp.); 49 Yale L. J. 1476 (1940), noting Collins 
v. Metro-Goldwyn Pictures Corp., 106 F. 2d 83 (C.C.A. 2d, 1939). 

7 Moore, op. cit. supra note 16. 


j 
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should vary with the purpose was also censured on the ground that it would 
make difficult the establishment of a body of precedent under the new rules. 
While approving the so-called “pragmatic” theory that a claim should be de- 
termined not by arbitrary rule, as under the old “legal-theory” method, but 
through considerations of practical trial convenience,"* the writer nevertheless 
insisted that an efficient and consistent application of this theory demands that 
the concept of a “claim” be similarly defined for all purposes. 

Subsequent to the Collins case, Judge Clark modified his position to conform 
to these suggestions, and has since consistently asserted that a claim constitut- 
ing an appealable judicial unit must include all matters arising out of a single 
transaction or occurrence, or centered around the same “basic core”’ of facts."® 
This is the same test which has generally been applied in testing joinder of 
causes and of parties. The majority of the court, however, in a number of cases 
continued to allow a more liberal interpretation for purposes of appeal and 
adopted the view supported by Judge Frank in the instant case. Under this view 
an order is final and appealable where proof of the dismissed claim requires sub- 
stantial evidence different from that required for proof of the claims remaining 
pending.” 

In his dissenting opinion in the instant case Judge Frank denied that the 
definition of a ‘‘claim” should be standardized for all purposes. He vigorously 
objected to labeling such an approach “pragmatic,” pointing out that a true 
pragmatic approach judges a use by its results. He forcefully pointed out the 
possible consequences of denying appeal in the instant case. The effect of the 
ruling denying title to Propper will be to prevent his further participation in 
the action. If, on appeal after the final determination of all the issues, it is found 
that the original order against Propper was erroneous, the entire cause will be 
remanded for a new trial with Propper as party plaintiff. If it should be de- 
termined that as between Propper and the plaintiff, Propper is the sole legiti- 
mate claimant, it will mean that the Attorney General will have conducted a 
lengthy and costly trial only to find that he really has no interest whatever. In 
addition, Propper may well find that he has been prejudiced by the proceedings 
in the first trial. 

14 This theory is expounded in Clark, Code Pleading 137 (2d ed., 1947). 

9 Libbey-Owens-Ford Glass Co. v. Sylvania Industrial Corp., 154 F. 2d 814 (C.C.A. 2d, 
1946), cert. den. 328 U.S. 859 (1946). Dissenting in Zarati S.S. Co. v. Park Bridge Corp., 154 
F. ad 377, 381 (C.C.A. 2d, 1946); Zalkind v. Scheinman, 139 F. 2d 895, 906 (C.C.A. ad, 1943); 
Musher Foundation v. Alba Trading Co., 127 F. 2d 9, 11 (C.C.A. ad, 1942); Sidis v. F-R Pub- 


lishing Corp., 113 F. 2d 806, 811 (C.C.A. ad, 1940). Concurring in Atwater v. North American 
Coal Corp., 111 F. 2d 125, 126 (C.C.A. ad, 1940). 


» Zarati S.S. Co. v. Park Bridge Corp., 154 F Sate COE i noes Zalkind v. Schein- 
man, 139 F. ad 895 (C.C.A. ad, 1943); Mi Foundation v Trading Co., 127 F. ad 9 
(C.C.A. ad, 1942); Sidis v. nt Polkkies One, 113 F. ste k ok cao 


* Judge Frank specifically refers to the possibility that important witnesses might be care- 


lessly questioned by the plaintiff in the first trial and the answers used to impeach testimony on 
a more careful questioning in the later trial. 
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In further support of his argument that the appeal should have been allowed, 
Judge Frank cited a number of cases, decided both before and after the adop- 
tion of the federal rules, in which appeals were allowed under circumstances 
analogous to the situation in the instant case.” Analysis of these cases reveals 
that all of the orders appealed from had one characteristic in common: They all 
involved the complete disposition of the rights of one party to the action who 
had an alleged beneficial interest in the subject-matter, not of a joint character 
with the interests of the other parties. Such is the character of the order against 
Propper in the instant case; for, although joined as defendant, he is in the same 
position he would have been in had he interposed his own claim contesting the 
plaintiff’s right to bring the action. Numerous cases, many cited by the ma- 
jority in support of its conclusion, have held that an order dismissing one of 
several defendants jointly charged is not final.*® These cases seem to be inap- 
propriate as precedents in view of the more closely analogous cases in which ap- 
peals have been allowed. It is significant that in all of the cases denying appeal 
from an order dismissing one defendant, the courts were careful to point out that 
the liability alleged against the dismissed defendant was of a joint character. In 
cases where the alleged liability was not joint, dismissal of one defendant was 
held final.*4 

The arguments of Judge Frank seem persuasive. An order which completely 
eliminates a party claiming a beneficial interest in the subject-matter should be 
considered final.*s It is true that the finality provision was designed to relieve 


22 Judge Frank classifies the cases as involving: 1) An order dismissing the claim of a creditor 
in a receivership, although the claims of other creditors remained undetermined. Hatch v. 
Moroseo Holding Co., 19 F. 2d 766 (C.C.A. ad, 1927), aff’d 279 U.S. 218 (1927); City and 
County of Denver v. Stenger, 295 Fed. 809 (C.C.A. 8th, 1924); American Brake Shoe & Foun- 
dry Co. v. New York Rys. Co., 282 Fed. 523 (C.C.A. 2d, 1922). 2) An order that one party 
to an interpleader has no claim against another, with the rights of other parties still unde- 
cided. Bank of Taiwan v. Gorgas-Pierie Mfg. Co., 273 Fed. 660 (C.C.A. 3d, 1921). 3) An 
order denying title of one of several claimants in a condemnation proceeding. State of Texas v. 
Chuoke, 154 F. 2d 1 (C.C.A. sth, 1946), cert. den. 329 U.S. 714 (1946); State of Texas v. Harris 
County, 158 F. 2d 861 (C.C.A. sth, 1946). 4) An order dismissing claims of only some of the 
plaintiffs in a trust accounting action, where the divers plaintiffs’ claims were not joint. Crut- 
cher v. Joyce, 134 F. 2d 809 (C.C.A. roth, 1943). 5) An order denying intervention when it is 
a matter of right. Pipe Line Co. v. United ‘States, 312 U.S. 502 (1941); Barrett v. Commercial 
Credit Co., 296 Fed. 996 (App. D.C., 1924); Cathay Trust v. Brooks, 193 Fed. 973 (C.C.A. 
oth, 1912); Gumbel v. Pitkin, 113 US. 545 (1885). Frank also relies upon Withenbury v. 
United States, 5 Wall. (U.S.) 819 (1866). 


*3 Hohorst v. Hamburg-American Packet Co., 148 U.S. 262 (1893); Photometric Products 
Corp. v. Radtke, 157 F. od 849 (CCA. ad, 1946); Porter v. American Distilling Co., 157 F. ad 
torg (C.C.A. 2d, 1946); Hunteman v. New Orleans Public Service Inc., 119 F. ad 465 (C.C.A. 
sth, 1941). 


4 Curtis v. Connly, 264 Fed. 650 (C.C.A. 1st, 1920), aff’d 257 U.S. 260 (1921). 


*s Other courts have recognized such orders as final. Bankers’ Trust Co. v. Missouri K . & T. 
Ry. Co., 251 Fed. 789 (C.C.A. 8th, 1918); Morrison v. Burnette, 154 Fed. 617 (C.C.A. 8th, 
1907), appeal dismissed 212 U.S. 291 (1909). In Bankers’ Trust Co. v. Missouri K. & T. Ry. 
Co., supra, at 797, the court said, ‘‘A decision which completely deprives a party in a pending 
proceeding who is not jointly liable with others of a substantial right or equity is a final de- 
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the case-load of the appellate courts. But it is unwarranted to assume that it 
was intended that the provision be construed so strictly as to result in the denial 
of appeals from orders which might quite reasonably be deemed final, in cases 
where such denials might jeopardize one party, cause unnecessary expense to 
another, and greatly inconvenience both. 

Finally, the argument that the “transaction” or “basic core”’ of facts test is 
desirable in the interest of maintaining precedential simplicity is open to ques- 
tion. It seems clear that the interests of the parties to the action should not be 
sacrificed to this object. One of the most valid criticisms of procedural develop- 
ment in the United States stems from the courts’ inveterate tendency to look 
for an inflexible rule—a magic formula with which to solve every problem. The 
language of Rule 1*° which states that the federal rules “‘. . . shall be construed 
to secure the just, speedy, and inexpensive determination of every action” in- 
dicates that the framers of the rules hoped to eliminate this practice. 

Judge Frank’s position is buttressed by the fact that the questions involved 
in the controversy between the plaintiff and Propper were in large measure dis- 
tinct from the issues involved in the rest of the suit.*? Thus, the appellate court 
even on an appeal of the entire case would be required to consider most of the 
issues separately; separate appeals would, therefore, not greatly increase the 
appellate court’s burden. 

In the light of the amendment to Rule 54(b) which became effective since the 
instant decision, there may be some question as to the significance of the case. 
The amended rule, drafted primarily for the purpose of simplifying the problem 
of appealability, provides that the district court may enter a final judgment on 
less than all of the claims “‘. . . only upon an express determination that there is 
no just reason for delay and upon an express direction for the entry of judg- 
ment.” It further provides that ‘In the absence of such determination and di- 
rection, any order or other form of decision, however designated, which adjudi- 
cates less than all the claims shall not terminate the action as to any of the 
claims, and the order or other form of decision is subject to revision at any time 
before the entry of judgment adjudicating all the claims.” 







































cision and reviewable. . . .” In interpreting the finality provision of the New York Civil Prac- 
tice Act, the courts of that state have reached similar conclusions, and have held that an order 
which effectively eliminates a party from an action is final as to that party even though it 
might be considered interlocutory as.to other parties. City Bank Farmers’ Trust Co. v. Ernst, 
261 N.Y. 82, 85, 184 N.E. 502, 503 (1933); Sinclair v. Purdy, 235 N.Y. 245, 139 N.E. 255 
(1923); Brown v. Feek, 204 N.Y. 238, 97 N.E. 526 (1912). 

* Rule 1, 28 U.S.C.A. foll. § 723 c (1941). 


*7 Judge Clark, in the majority opinion, states that the controversy between the plaintiff 
and Propper involved two points: “(1) whether a temporary receiver under the controlling 
New York law . . . takes title or has merely a right to possession, and (2) if only the latter 
whether the Executive Order cited above prevented the devolution of title on the appointment 
of Propper as permanent receiver.” It is clear that as to the rest of the controversy (the ques- 
tion as to the sums allegedly due from ASCAP to AKM), these points are only incidental, if 
relevant at all. 
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It has been suggested that this rule will reduce the determination of appeal- 
ability ton cbjactive test: whether the trial judge has chosen to label his ruling 
“final.’’”** The exercise of some discretion on the part of the trial judge in this 
matter is, of course, desirable. Also, the provision that all orders not designated 
“final” shall be considered subject to revision will tend to minimize hardships 
arising from errors. Nevertheless, a blank acceptance by the appellate courts 
of such a test as the sole criterion for determining appealability would be un- 
pardonable. It seems doubtful that the appellate courts would refuse to enter- 
tain appeals from orders of types previously held final and appealable, merely 
because the trial judge failed to recognize and label the orders “final.’”’ This 
would in reality be a system of discretionary appeal with the discretion resting 
entirely in the hands of the trial court.”? It seems more likely that the amended 
rule will have little effect upon appealability, and the problem of determining 
finality in the difficult cases will continue to be the job of the appellate courts. 


REVIEWABILITY OF SEC “ORDERS” UNDER THE 
PUBLIC UTILITY HOLDING COMPANY ACT 

The Pittsburgh Railways Company, though not a “public utility company” 
within the meaning of Section 2(a) (5) of the Public Utility Holding Company 
Act,’ was a “‘subsidiary”” of a registered public utility holding company, the 
Philadelphia Company, and was therefore subject to the requirements of the 
Act, absent some exemption. On May 10, 1938 the Pittsburgh Company filed a 
voluntary petition for reorganization under Section 77B of the Bankruptcy Act? 
in the District Court for the Western District of Pennsylvania. Section 11(f) 
of the Public Utility Holding Company Act, which requires reorganization plans 
to be approved by the Securities and Exchange Commission prior to submission 
of such plans to the court,‘ did not at that time apply to the Pittsburgh Com- 
pany because the company was then exempt by virtue of Commission Rule 

28 56 Yale L. J. 141 (1946), noting Libbey-Owens-Ford Glass Co. v. Sylvania Industrial 
Corp., 154 F. 2d 814 (C.C.A. ad, 1946), cert. den. 328 U.S. 859 (1946). 


29 Judge Frank comments at length on this problem. Clark v. Taylor, 163 F. 2d 940, at 
gst n. 12 (C.C.A. 2d, 1947). In a concurring opinion in Audi Vision Inc. v. R.C.A. Mfg. Co., 
136 F. ad 621 (C.C.A. ad, 1943), Judge Frank advocated statutory changes which would al- 
low some type of discretionary appeal by the circuit courts. This suggestion is a result of a 
belief that the time spent by appellate courts in determining whether a ruling is final could be 
better spent in determining whether an appeal is desirable in the individual case, considering 
both trial convenience and justice to the parties. 


* § 2(a)(s), 49 Stat. 804 (1935), 15 U.S.C.A. § 79b(5) (1941). 
* § 2(a)(8), 49 Stat. 804 (1935), 15 U.S.C.A. § 79b(8) (1941). 
3 48 Stat. 912 (1934), amended by 49 Stat. 664 (1935) and 49 Stat. 965 (1935). 


4‘*,.. @ reorganization plan for a registered holding company or any subsidiary company 
thereof shall not become effective unless such plan shall have been approved by the [Securi- 
ties and Exchange] Commission after opportunity for hearing prior to its submission to the 
court.” § 11(f), 49 Stat. 820 (1935), 15 U.S.C.A. § 79k(f) (1941). 
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U-3D-5. Although that rule, exempting non-utility subsidiaries from most provi- 
sions of the Act, was narrowed by Commission Rule U-49, promulgated on 
April 1, 1941, the Pittsburgh Company continued to enjoy exemption.’ While 
the administration of the estate of the Pittsburgh Company proceeded accord- 
ing to the exemptions of Rules U-3D-s5 and U-49(c), the SEC had power to 
pass upon the reorganization plan in an advisory capacity only, in accordance 
with Section 172 of the Bankruptcy Act.* But on February 28, 1947 the SEC 
adopted an amendment to Rule U-49(c), which apparently would terminate the 
Pittsburgh Company’s exemption, thus making the company subject to Section 
11(f) of the Public Utility Holding Company Act. The probability of such a 
result led to the filing of a petition in the Court of Appeals for the District of 
Columbia for review of the Commission’s “order.’’ When the SEC moved to dis- 
miss the company’s petition, the court denied the motion. Philadelphia Company 
v. Securities & Exchange Commission.’ 

The chief significance of the case appears to lie in the fact that an amendment 
to a rule of an administrative body which was phrased in general terms and 
which supposedly was passed pursuant to the agency’s rule-making power was 
deemed an “order” for purposes of judicial review under Section 24(a) of the 
Public Utility Holding Company Act. That section provides that “Any person 
or party aggrieved by an order issued by the [Securities and Exchange] Com- 
mission . . . may obtain a review of such order in the circuit court of appeals of 
the United States within any circuit wherein such person resides . . . or in the 
United States Court of Appeals for the District of Columbia. . . .”* Whether 
the court was justified in concluding that the amendment of Rule U-49(c) should 
be deemed an “order” reviewable under this section is the question to be con- 
sidered. 

Distinction between “rules and regulations’”’® of the Commission and “or- 
ders” of the Commission is made throughout the Act. In Section 20(c),’ for 
example, publication is the only requirement necessary to render rules and regu- 
lations effective; but opportunity for hearing is explicitly required before orders 
may be issued. Sections of the Act dealing with orders require not only notice 

‘“‘Any such subsidiary company which is the subject of a proceeding for reorganization in 
any court of the United States in which proceeding the Commission has filed a notice of ap- 
pearance pursuant to section 208 of chapter X of the Bankruptcy Act . . . shall be exempt from 
any provision of the Act applicable to the appointment of any trustee for such company or 
to any transaction entered into with the approval (direct or indirect) of such court: Provided, 
That such transaction does not involve the acquisition of any utility assets or securities of 


any public-utility or holding company.” § 40(c), General Rules and Regulations under the 
Public Utility Holding Company Act of 1935, as amended to and including January 1, 1946. 


* 52 Stat. 890 (1938), 11 U.S.C.A. § 572 (1946). 
7 Philadelphia Co. v. SEC, 164 F. ad 889 (App. D.C., 1947), cert. den. 68 S.Ct. 452 (1948). 
®* § 24(a), 49 Stat. 834 (1935), 15 U.S.C.A. § 79x(a) (1941) (italics added). 


so RATERS CREATE SERENE A PSEC NN een ee ney en Une 
of rules. 


% § 20(c), 49 Stat. 833, 15 U.S.C.A. § 79t(c) (1941). 
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and opportunity for hearing, but also application of such sections by the Com- 
mission only after it finds certain enumerated facts to be present."* On the other 
hand, rules are required by the Act when there is need for formulation of new 
policies. Thus, the Commission may prescribe only by rule uniform methods for 
keeping accounts,” and rules and regulations are employed to prescribe forms 
to be used for various purposes.’ It appears that the term “order,” as used in 
the Act, is meant to refer to the product of quasi-judicial action by the Com- 
mission, while rules result from quasi-legislative action. 

It will be noted that “order” is used in Section 24(a) instead of “rules and 
regulations.” That Congress intended review only of quasi-judicial action of the 
Commission under this section is an argument which the wording of the section 
itself seems to support. For example, the written petition seeking review of an 
order must be filed within sixty days after the entry of the order.** Since rules 
are prospective and often general in application, they might not affect a person 
until long after formulation; it would therefore seem unusual for Congress to 
impose such a time restriction upon persons desiring to question the validity of a 
rule. Section 24(a) further provides that the Commission shall “. . . file in the 
court a transcript of the record upon which the order complained of was 
entered ”*S But there is no requirement for a hearing except in connection with 
orders. Thus, although records are kept of all hearings,"® there may be no record 
of rule-making procedures. 

Distinction between orders and rules has been made in connection with other 
legislative acts. For example, the Massachusetts Supreme Judicial Court in 
Nelson v. State Board of Health" in construing a statute giving to any person 
aggrieved by an order of the State board of health the right to an appeal and 
trial by a jury stated “that rules adopted by the State board of health . . . are 
quasi-legislative; that orders made by the board . . . are quasi-judicial in char- 
acter; and that the appeal to a jury given by § 4 is from an order made by the 
board in the exercise of its quasi-judicial powers and has no application to regula- 
tions made by it in the exercise of its quasi-legislative powers.”** The Supreme 
Court of Rhode Island made a similar determination in Standard Oil Co. of New 
York v. Board of Purification of Waters,® where it held that powers given to the 

* §§ 2(a)(3), 2(a)(4), 2(a)(7)(B), 2(@)(8)(B), 2(a)(r1)(D), 2(b), 49 Stat. 804 (1935), 15 
U.S.C.A. §§ 79b(a)(3), 79b(a)(4), 79b(@)(7)(B), 7ob(a)(8)(B), 7ob(a)(x1)(D), 79b(b); 
§3(0), 49 Stat. 810 (1935), rs U.S.C.A. § 79c(c); §10(d), 49 Stat. 818 (1935), 15 


U.S.C.A. § 7oj(d); §§ 11(b)(1), 11(b)(2), r2(€), 49 Stat. 820 (1935), 15 U.S.C.A. §§ 79k(b)(x), 
79k(b)(2), 79k (e) (1941). 


9 § 15(i), 49 Stat. 828 (1935), 15 U.S.C.A. § 79 0 (i) (1941). 

"3 §§ sa, sb, 49 Stat. 812 (1935), 15 U.S.C.A. §§ 79e(a), 79e(b) (1941). 

™4 § 24a, 49 Stat. 834 (1935), 15 U.S.C.A. § 79x(a) (1941). 

*5 Ibid. 

%* § 19, 49 Stat. 832 (1935), 15 U.S.C.A. § 798, requires records to be kept of hearings. 
17 186 Mass. 330, 71 N.E. 693 (1904). 

** 186 Mass. 330, 335, 71 N.E. 693, 695 (1904) (italics _— 

9 43 R.I. 336, 111 Atl. 887 (1921). 
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Board of Purification of Waters to make rules and regulations were quasi-legisla- 
tive, and that the provision allowing any person aggrieved by an order of the 
board to appeal to the supreme court did not apply to such rules. 
When it is noted that a distinction between rules and orders has been made 
throughout the Public Utility Holding Company Act and that the same dis- 
tinction has been deemed crucial in other cases where statutes worded in a 
similar fashion have been construed, it becomes apparent that the amendment 
to Rule U-49(c) should be examined to see whether and for what purposes it is 
to be deemed an order or a rule. That the amendment was stated in general 
terms is clear. Provision was made that Rule U-49(c) would be inapplicable to 
any subsidiary which “is the issuer of any securities, or is the obligor on any 
obligations, which have been guaranteed or assumed by any registered holding 
company.’*° But the Pittsburgh Company contended that its reorganization 
was the only one affected by the amendment. This was admitted in effect by 
the Commission when it pointed out that Rule U-49(c), before the amendment, 
affected only two reorganization groups, and that the Pittsburgh Company re- 
organization was the only one of these two groups having guarantee relation- 
ships with its parents.** The question is whether the fact that the amendment 
appears presently to affect only the Pittsburgh reorganization makes the amend- 
ment quasi-judicial. Although it has been suggested that a distinction between 
judicial and legislative action is that the former involves specific rights and 
parties while the latter affects the public in general, Congress, in the Adminis- 


trative Procedure Act, stated that a “rule” might have either general or specific 
applicability.** Thus it seems that the amendment would not be necessarily 
quasi-judicial, even if its effect were (presently) confined to a specific reorganiza- 


*° Rule U-49(c) was amended by the addition of another provision: “Provided further, that 
this paragraph shall be inapplicable to any subsidiary company which is the subject of re- 
organization proceedings (or any subsidiary of such subsidiary company within the meaning 
of Section 106 (13) of said Chapter X or of Section 2(a)(8) of the Public Utility Holding 
Company Act), where such subsidiary company, or any subsidiary thereof is the issuer of 
any securities, or is the obligor on any obligations, which have been guaranteed or assumed 
by any registered holding company.” 

** Memorandum of Views of the Commission Accompanying Adoption of Rule Amending 
Rule U-49(c), C.C.H. Fed. Sec. L. Rep. 975,754, at 77,801 (1947). 


= “Unlike an administrative order or a court judgment adjudicating the rights of indi- 
viduals, which is binding only on the parties to the particular a valid exercise 
of the rule-making power is addressed to and sets a standard of conduct for all to whom its 
terms apply.” Columbia Broadcasting System, Inc. v. United States, 316 U.S. 407, 418 (1942); 
Rule Making under the Proposed Federal Administrative Procedure Act, 39 Ill. L. Rev. 273, 
274 (1945). 

a ‘6 ‘Rule’ means the whole or any part of any agency statement of general or particular 
applicability and future effect designed to 
to describe the organization, procedure, or practice requirements of any agency and includes 
the approval or prescription for the future of rates, wages, corporate or financial structure or 
reorganizations thereof, prices, facilities, appliances, services or allowances therefor or of 
valuations, costs, or accounting, or practices bearing upon any of the foregoing.” 60 Stat. 237 
(1946), 5 U.S.C.A. § 1001(c) (Supp., 1947). ; 
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tion.*4 Actually, the amendment, if it remains in its present form, will be effec- 
tive as to any future companies coming within its scope. The definition of rule- 
making in the Administrative Procedure Act appears to cover the amendment 
here in question. Congress in that Act provided that “ ‘rule making’ means 
agency process for the formulation, amendment, or repeal of a rule.’’*5 Further- 
more, the amendment to Rule U-49(c) is itself a statement that seems to pre- 
scribe policy that is to have future effect. Such a statement would apparently 
come within the meaning of rule as defined by Congress.” 

The court in the Philadelphia case, in an effort to show that it was not clear 
whether the amendment to Rule U-49(c) was a rule or an order, indicated that 
the Commission “purported to act under Sections 3(d), 20(a) and 20(c) of the 
Act which mention both ‘rules and regulations’ and ‘orders.’ ’’*” This statement 
is inaccurate as to Section 3(d), which empowers the Commission to make ex- 
emptions only by rules and regulations,” to the extent that the Commission 
“deems the exemption necessary or appropriate in the public interest or for the 
protection of investors or consumers and not contrary to the purposes of this 
chapter.”*® The section appears to require proper balancing of objectives or a 
choice of methods to achieve given objectives—attributes which have been said 
to be characteristic of rule-making.** Inasmuch as an amendment to a rule 
seems to be within the Congressional definition of rule making, since the amend- 
ment in question was stated in general terms and appears to set up a standard 
to be adhered to in the future, and inasmuch as it was authorized by a section 
permitting exemptions by rule and regulation only, one wonders what reasoning 
would lead a court to determine that the amendment was an order. 

The court rested its decision largely upon Rochester Telephone Corp. v. United 

*4 In Commonwealth v. Sisson, 189 Mass. 247, 250, 75 N.E. 619, 621 (1905), the Supreme 
Judicial Court of Massachusetts stated, ‘‘. .. we do not agree that, because it is not a gen- 
eral regulation, it is a judicial action.” 

%5 60 Stat. 237 (1946), 5 U.S.C.A. § 1001(c) (Supp., 1947) (italics added). 


% See note 23 supra for the definition. ‘“The exercise of the administrative rule-making 
power necessarily looks to the future.” Federal Security Administrator v. Quaker Oats Co., 
318 U.S. 218, 228 (1943). 


#7 Philadelphia Co. v. SEC, 164 F. 2d 889, 899 (App. D.C., 1947), cert. den. 68 S.Ct. 452 
(1948). 


#*“The Commission may, by rules and regulations, conditionally or unconditionally 
exempt any specified class or classes of persons from the obligations, duties, or liabilities im- 
posed upon such persons as subsidiary companies or affiliates under any provision or pro- 
visions of this chapter, and may provide within the extent of any such exemption that such 
specified class or classes of persons shall not be deemed subsidiary companies or affiliates 
within the meaning of any such provision or provisions, if and to the extent that it deems the 
exemption necessary or appropriate in the public interest or for the protection of investors 
or consumers and not contrary to the purposes of this chapter.” § 3(d), 49 Stat. 810 (1935), 
15 U.S.C.A. 79c(d) (1941). 

*9 Ibid. 

# Administrative Procedure in Government Agencies: Report of the Committee on Ad- 
ministrative Procedure, 77th Cong. 1st Sess., at 117 (1941)., 
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States,3* which concerned obedience to the Commission’s orders to file schedules 
of charges and various other information. When the Rochester Corporation 
neglected to comply with the orders, the Telephone Division of the Communica- 
tions Commission ordered the corporation to show cause why it should not be 
required to abide by the orders. Rochester, in reply, claimed to be outside the 
requirements of the Communications Act. ‘“‘To ascertain the facts in the con- 
tested issue, the Commission appointed a trial examiner. . . . After a thorough 
hearing and the submission of briefs, the examiner filed his report, to which 
Rochester duly excepted. Upon the basis of these proceedings and of argu- 
ment before it, the Commission . . . sustained the finding of its chief examiner. 
...”# The Communications Commission, in making its final decision that 
Rochester was within the requirements of the Act, had to consider the Com- 
munications Act along with past and present facts concerning the Rochester 
corporation. Such a finding would seem to be within the scope of judicial inquiry 
as defined in Prentis v. Atlantic Coast Line: ‘‘A judicial inquiry investigates, 
declares and enforces liabilities as they stand on present or past facts and under 
laws supposed already to exist.”’33 The procedure of the Communications Com- 
mission—appointing a trial examiner and permitting briefs to be submitted— 
indicated that the Commission deemed the action quasi-judicial. 

The very question which the court faced in the Philadelphia case was whether 
the amendment made by the SEC was the result of judicial or legislative action. 
To solve such a problem by resorting to a case concerned only with judicial 
action of an administrative body begs the question, for to say that the Rochester 
case is applicable is to say that judicial action of an administrative agency is 
involved. Nevertheless, the court did cite the Rochester case in a statement 
which seems to assume that if the resultant effect of a procedure in one case is 
similar to the probable resultant effect of some procedure in another case, the 
two procedures are the same.*4 This does not appear accurate when it is under- 
stood that the purpose of the proceeding in the Rochester case was to determine 
whether an existing act applied to a particular party; such a determination 
would have future impact upon Rochester only to the extent that adjudication 
always has such effect by virtue of res judicata. On the other hand, the Phila- 
delphia case amendment was designed to change the law to enable the SEC 
better to carry out the objectives laid down in the Holding Company Act; such 
determination will have future effect because the law is, from the moment the 
amendment went into effect, a changed law. The court in quoting the Rochester 
case did nothing toward determining whether an order or a rule was involved 
in the Philadelphia case; the opinion merely indicated that whichever it was— 

* 307 U.S. 125 (1939). 

# Thid., at 127. 

3% a11 U.S. 210, 226 (1908). 

Co. v. SEC, 164 F. 2d 889, 898 (App. D.C., 1947), cert. den. 68 S.Ct. 452 
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a rule or an order—the effect may be similar to the effect which an order had in 
the Rochester case. 

The court cited Columbia Broadcasting System v. United States*s to show that 
a regulation made in accordance with an agency’s rule-making power was, in 
that case, deemed reviewable as an “order” under Section 402(a) of the Fed- 
eral Communications Act. The regulation of the Federal Communications Com- 
mission there involved provided that no license should be granted to a standard 
broadcasting station which had certain types of contracts with a broadcasting 
network. The majority opinion recognized that ‘‘Most rules of conduct having 
the force of law are not self-executing but require judicial or administrative 
action to impose their sanctions with respect to particular individuals.”** The 
rule in question, however, was a peculiar one in that it “presently determines 
rights on the basis of which the Commission is required to withhold licenses and 
authorized to cancel them. . . .”37 When the mere promulgation of the regula- 
tions and “the expected conformity to them causes injury cognizable by a court 
of equity, they are appropriately the subject of attack under the provisions of 
§ 402(a)... .”’3* The regulation was held reviewable because the parties ag- 
grieved could state a cause of action in equity. A proceeding under § 402(a) is 
“a plenary suit in equity.”3? 

Even if a cause of action in equity could be established in the Philadelphia 
case, the court would not have jurisdiction to do the reviewing because ‘‘Such 
jurisdiction as it has, to review directly the action of administrative agencies, is 
specially conferred by legislation relating specifically to the determinations of 
such agencies made subject to review, and prescribing the manner and extent of 
the review.”’4° Such an equity suit would have to be brought in a court having 
general equity jurisdiction. Furthermore, to come within the scope of the 
Columbia case, the Philadelphia Company would have to show that the SEC’s 
amendment caused immediate and irreparable injury. All that the Philadelphia 
Company can object to is that the reorganization plans of its subsidiary, the 
Pittsburgh Company, will now have to be approved by the Commission prior 
to submission to a court, whereas the Commission—before the amendment— 
had only advisory authority with respect to the reorganization plans. The 
Philadelphia Company did not show that the Commission will not approve the 
reorganization plans. If the Commission does approve the plans, there will be no 
injury ; if the Commission does not approve the reorganization plans submitted 
by the Pittsburgh company, the company will then have opportunity for judicial 
review of such failure to approve if valid objections can then be demonstrated. 

38 316 U.S. 407 (19042). 

3 Thid., at 418. 

37 Thid., at 421. 

3 Thid., at 419. 

39 Thid., at 415. 

# AFL v. NLRB, 308 U.S. 401, 404 (1940). 
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The court made another argument, based upon Rule U-100(b), which pro- 
vides that “Any unexecuted transaction which is within the exemption provided 
in any rule from the requirements of any provision of the Act or of the rules, 
may nevertheless be subjected thereto by order, after notice and opportunity for 
hearing, if it appears to the Commission that the withdrawal of such exemption 
as applied to such transaction would be appropriate in the public interest of in- 
vestors or consumers. . . .”4* The court treated this rule as establishing a manda- 
tory procedure which would require issuance of orders every time exemptions 
are to be revoked. But the language of the rule seems clearly to set forth an 
alternative procedure whereby the Commission may use orders when it deems 
their use more feasible than use of the rule-making power. As the Commission 
pointed out in its brief, “it may be undesirable to complicate the text of rules 
published for the general use of persons affected by the administration of the 
Holding Company Act by elaborate exceptions and provisos designed to create 
specific exceptions.” In such cases orders might be superior to rules. Certainly 
there is nothing in Rule U-10o(b) which states that amendment to rules of 
exemption cannot be made by rule. This being true, it is impossible to follow 
the court’s reasoning that “the Pittsburgh reorganization is an unexecuted 
transaction, clearly falling as such within the ambit of Rule U-100(b). In view 
of this and of the plain terms of that rule, it is difficult indeed to give weight to 
the contention of the Commission in the instant case that its revocatory action 
in amending Rule U-49(c) is not reviewable because it is a ‘rule or regulation’ 
rather than an ‘order.’ ’’4 

The court’s argument in this case is not convincing, nor is the argument 
supplemented by reasons of public policy. Although it appears obvious that the 
wording of Section 24(a) of the Public Utilities Holding Company Act makes 
orders reviewable and says nothing about regulations, the court in the Phila- 
delphia case made no attempt squarely to face the problem of distinguishing 
orders from regulations. Congress had policy reasons for refraining from includ- 
ing regulations in Section 24(a). During debate on the Securities Exchange Bill 
(H.R. 9323) it was said, “It is important that we shall not give exchanges the 
right to appeal and go into court from the action of the Commission in making 
rules and regulations. It would subject the Commission to endless harassment. 
. .. The exchange would not have the right to claim the attention of the court 
until it claims to be injured by the action of the Commission. If we want regula- 
tion, we must give the Commission power to make its action effective.”"4 A 
similar point of view was expressed by the Committee on Administrative Pro- 

* Rule U-100 (b), General Rules and Regulations under the Public Utility Holding 
Company Act of 1935, as amended to and including January 1, 1946 (italics added). 

# Reply Brief for Respondent, in support of Motion to Dismiss, No. 9513 (1947), at 18. 

“ pene Co. v. SEC, 164 F. 2d 889, gor (App. D.C., 1947), cert. den. 68 S.Ct. 452 
1948). 
“4 78 Cong. Rec. 8090 (1934). 
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cedure*s when it stated: “If an administrative agency is best qualified to weigh 
the facts and opinions that culminate in regulations, its conclusions should be 
final and it is no anomaly that they are; [but] the legality of applying a regula- 

tion to a particular party may still be questioned, and the relevant facts shown, 

in the usual types of judicial proceedings. . . . If a party has no standing what- 
ever, in certain circumstances, to challenge the administrative action, the reason 
is that under the governing substantive law the action taken is not an infringe- 
ment of any legal interest of that party.” 

The opinion in the Philadelphia case did not make the court’s position clear 
as to whether the decision rested upon the belief that rules and regulations can 
be reviewed under Section 24(a) or upon the belief that the amendment in 
question was an order. If the former is the court’s belief, that belief seems clearly 
to conflict with the language of the statute providing that orders are reviewable, 
without making any mention of regulations. If the court’s belief is that the 
amendment to Rule U-49(c) was an order, that determination cannot be said 
to be clearly wrong because the definitions and distinctions in this field are not 
sufficiently precise to enable one to be certain of any result. However, it is sub- 
mitted that the court’s opinion did not shed light upon the confused and com- 
plex considerations with which it was dealing. The court made no effort to 
clarify the status of an administrative regulation under Section 24(a) of the 
Public Utilities Holding Company Act. It did not indicate a test for determining 
when there is an order that is reviewable under that section. 

It is submitted that a desirable policy would be to deny reviewability of ad- 
ministrative regulations under Section 24(a). Judicial review of the legality of 
applying the regulations to a party should be allowed to such party only if he 
can show that application of the regulation will injure him. There should be no 
exceptions to this policy. But if a party can show that mere promulgation of a 
regulation causes him injury, he should have standing in a court of equity to 
obtain immediate review. This latter situation is demonstrated in the Columbia 
case. Presumably there would be very few regulations which would give rise to 
review prior to application of the regulation to specific parties. 

In the Philadelphia case there was no certainty that the complaining com- 
pany was going to be injured. If such injury becomes apparent when the amend- 
ment is enforced, the company will then have its opportunity for a day in court. 
The decision under discussion was not necessary to protect its rights. 


ILLEGALITY PER SE OF PARTIAL EXCLUSION 
FROM MARKET 


The appellant, International Salt Company, owned patents on two machines 
for utilizing salt products in various industrial processes. It distributed these 
« A committee appointed by the Attorney General, at the request of the President, to in- 


vestigate the need for procedural reform in various administrative tribunals and to suggest 
improvements therein. 


# Administrative Procedure in Government Agencies: Report of the Committee on Ad- 
ministrative Procedure, 77th Cong. rst Sess., at 119 (1941). 
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machines under leases requiring the lessees to purchase from the International 
Salt Company all salt and salt tablets used in the machines. The United States 
brought a civil anti-trust action to enjoin the appellant from carrying out the 
provisions of these tying clauses, alleging that the restriction violated Section 1 
of the Sherman Act' and Section 3 of the Clayton Act.* The district court 
granted summary judgment in favor of the Government, stating that no issue 
as to material facts was presented.’ On appeal, the Supreme Court rejected the 
alternate decree proposed by the appellant‘ and affirmed the decree of the dis- 
trict court invalidating the tying clauses and directing the appellant to offer to 
sell, lease, or license the patented machines to any applicant on non-discrimina- 
tory terms.’ International Salt Co. v. United States.® 

The Salt Company argued that the summary judgment was unwarranted 
since there was no trial of the factual issue of the reasonableness of the restraint 
under the Sherman Act, or of the lessening of competition, or of the tendency to 
create a monopoly under the Clayton Act. The Court rejected this contention, 
stating that it was unreasonable per se to foreclose competitors from any sub- 
stantial part of the market.” Moreover, the contracts in question were not saved 
from unreasonableness because the lessees were given the privilege of buying 
salt of an equal grade in the open market if the defendant would not furnish salt 
at the market price. ‘““The appellant had at all times a priority on the business 
at equal prices. A competitor would have to undercut appellant’s price to have 


* 26 Stat. 209 (1890), 15 U.S.C.A. § 1 (1941). 
* 38 Stat. 731 (1914), 15 U S.C.A. § 14 (1041). 
3 United States v. International Salt Co., 6 F.R.D. 302 (N.Y., 1946). 


‘The defendant. would be enjoined “from refusing to sell, lease or license the use of any 
such machine to any person . . . or from discriminating in the terms of any contract of sale, 
lease, or license . . . with any person . . . on the ground that he has used or dealt in, or intends 
to use or deal in, salt not manufactured or sold by the defendant International Salt.” Inter- 
national Salt Co. v. United States, 68 S. Ct. 12, at 16 n. 8 (1947). 


5 “Defendant . . . is directed to offer . . . the use of the . . . machines . . . to any applicant 
on non-discriminatory terms and conditions; provided that ... the rental or sale price or 
royalty at any one time is uniform as to each size or type of machine.” Ibid., at 16 n. 7. 


£68 S. Ct. 12 (1947), noted in 46 Mich. L. Rev. 576 (1948). 


7 The Supreme Court in the instant case cited Fashion Originators Guild of America v. 
FTC, 114 F. ad 80, 85 (C.C.A. 2d, 1940), aff'd 312 U.S. 457 (1941), as authority for this propo- 
sition, but went on to add that the volume of business cannot be said to be insignificant and 
that under “‘the law, agreements are forbidden which ‘tend to create a monopoly,’ and it is 
immaterial that the tendency is a creeping one rather than one that proceeds at full gal- 
lop. . . .” International Salt Co. v. United States, 68 S. Ct. 12, 15 (1947). Thus it would seem 
that the general proposition that it is unreasonable per se to foreclose 


FTC v. Sinclair Refining Co., 261 U.S. 463 (1923), and Pick Mfg. Corp. v. General Motors 
Corp., 299 U.S. 3 (1936), it could not rest its decision on the illegality per se of merely the 
conduct complained of, but rather “that a restraint which affects goo business units in a business 
aggregating $500 000 per annum, is without more, undue and unreasonable, and the 

of competition, on its face substantial.” United States v. International Salt Co., 6 F.R.D. 
302, 307 (N.Y., 1946). 
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any hope of capturing the market, while appellant could hold that market by 
merely meeting competition.”* 

The evident purpose of the decree compelling the International Salt Com- 

pany to sell, lease, or license on non-discriminatory terms (uniformity of price 
for each size and type of machine) is to prevent more favorable treatment of a 
customer who purchases International’s salt rather than a competitor’s. Under 
existing law, if the patentee is to be permitted to get revenue from both the 
patent and the sale of a related product, the only sure way to prevent a business 
arrangement which is the effectual counterpart of a tie-in arrangement may be 
to compel the offer of the patent or patented machine on the same terms to 
everyone.® In answer to the contention that a decree merely restraining the use 
of the illegal tying clauses would serve the same purpose and still enable Inter- 
national to compete with makers of other machines, the Court, speaking through 
Justice Jackson, observed that: 
The District Court is not obliged to assume, contrary to common experience, that a 
violator of the anti-trust laws will relinquish the fruits of his violation more completely 
than the court requires him to do. . .. When the purpose to restrain trade appears 
from a clear violation of the law, it is not necessary that all of the untraveled roads to 
that end be left open and that only the worn one be closed. . . . In an equity suit, 
the end to be served is not punishment of past transgression, nor is it merely to end 
specific illegal practices. A public interest served by such civil suits is that they effec- 
tively pry amau to competition a market that has been closed by defendants’ illegal 
restraints. decree accomplishes less than that, the Government has won a law- 
suit and lost a cause."* 


If this is the end to be served by the decree, it is difficult to see why, as a logical 


extension of existing doctrine, the Government did not, in addition to seeking 
invalidation of the tying clauses, urge an injunction restraining the enforceabil- 
ity of the patents. 

More than thirty years ago, the Supreme Court determined that the presence 
of tying provisions in patent licensing agreements would render the patentee’s 
normal rights unenforceable in a private infringement suit." This holding has 
been reiterated throughout the years, even in those cases where there has been 
no showing of a lessening of competition in the sale of the unpatented articles.” 
Recently, judicial scrutiny of patents has become increasingly strict. This may 

® International Salt Co. v. United States, 68 S. Ct. 12, 15 (1947). 


* See discussion of this problem in concurring opinion of Magruder, J., in B. B. Chemical 
Co. v. Ellis, 117 F. ad 829, 838, 830 (C.C.A. 1st, 1941), aff’d 314 U.S. 504 (1942). For an 
example of such an illegal business arrangement, see Dehydrators, Ltd. v. Petrolite Corp., Ltd., 
117 F. ad 183 (C.C.A. oth, 1941). 

*° International Salt Co. v. United States, 68 S. Ct. 12, 17 (1948). See also the statement by 
Justice Douglas in United States v. Crescent Amusement Co., 323 U.S. 173, 186 (1944). 

™ Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U.S. 502 (1917). 

™ Morton Salt Co. v. G. S. Suppiger Co., 314 U.S. 488, 490 (1942); B.B. Chemical Co. v. 
Ellis, 314 U.S. 495 (1942); Mercoid Corp. v. Mid-Continent aS IT 661 
Coea)s Mercoid Corp. v. ay ng 9 yd aa pS gr lade 680 (1944); Carbice 

. v. American Patents Corp., 283 U.S. 27 (1931); Leitch Mfg. Co. v. Barber Co., 302 U.S. 
458 (1938). 


} 
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be explained by the desire of the courts to limit the monopolistic effects of the 
patent franchise to the four corners of the grant.'* Any attempt to extend the 
monopoly granted will be struck down." 

Although it is now more popular to speak in these terms, it has always been 
true that the main issue in anti-trust cases is the scope of the decree.'s Thus, in 
1942 two cases were decided, which, although not based on violation of the 
anti-trust laws, were based on the broader policy of promoting a system of free 
competition.’* One of these cases, Morton Salt Co. o. G. S. Suppiger Co.,"’ pre- 
sented a fact situation remarkably similar to that in the instant case. There, a 
patentee licensed his patented salt-depositing machines under licenses requiring 
the lessee to purchase from the licensor the salt tablets used in the machines. 
There, too, the decision rested upon summary judgment, and no evidence was 
admitted as to the reasonableness of the restriction contained in the license. 
In the patentee’s suit for an injunction and an accounting for infringement of 
his patent, his maintenance of the suit was held to be contrary to public policy 
and the complaint was dismissed for want of equity. In a companion case, 
B. B. Chemical Co. v. Ellis,* the owner of a method patent who allowed manu- 
facturers to use it only with materials furnished by him was not permitted to 
enjoin infringement by another supplier even though he volunteered, prior to 
the final decree, to give unconditional licenses on a royalty basis to all manufac- 
turers. The Court said: “It will be appropriate to consider the petitioner’s right 
to relief when it is able to show that it has fully abandoned its present method 
of restraining competition in the sale of unpatented articles and that the conse- 

13 See United States v. Masonite Corp., 316 U.S. 265, 273 (1942); United States v. Univis 
Lens Co., 316 U.S. 241, 251 (1942). For an analogy of the treatment of patents with the treat- 
ment of railroads under the Sherman Act see Levi, The Antitrust Laws and Monopoly, 14 
Univ. Chi. L. Rev. 153, 157 (1947) and cases cited therein. In the Brief for the United States 
as Amicus Curiae in Mercoid v. Mid-Continent Investment Co., 320 U.S. 661 (1944), the 
Government’s interest in the working of the patent system is clearly expounded. 

™ Not only have the requirements for patentability become more stringent, Marconi 
Wireless Telegraph Co. v. United States, 320 U.S. 1 (1943); Cuno Engineering Corp. v. Auto- 
matic Devices Corp., 314 US. 84 (1941); Potts v. Coe, 145 F. 2d 27 (App. D.C., 1944), but 
“the public policy which includes inventions within the granted monopoly excludes from it all 
that is not embraced in the invention.” Morton Salt Co. v. G. S. Suppiger Co., 314 U.S. 488, 
492 (1942). 

*S For example, Standard Oil Co. of New Jersey v. United States, 221 U.S. 1 (1910), is 
usually analyzed in the light of the rule of reason which it enunciated. However, even at that 
time, emphasis was placed on the consideration of the terms of the decree necessary to restore 
competition to the oil industry. For the terms of the decree see United States v. Standard Oil 


Co. of New Jersey, 173 Fed. 177, 192 (C.C.A. Mo., 1909). See also Frank, The United States 
Supreme Court: 1946-47, 15 Univ. Chi. L. Rev. 1, 15 (1947). 

** “Tt is the protection of the public in a system of free enterprise which alike nullifies a 
patent where any part of its is invalid . . . and denies to the patentee after issuance the power 
to use it in such a way as to acquire a monopoly which is not plainly with the terms of the 
grant.” Mercoid v. Mid-Continent Investment Co., 320 U.S. 661, 665, 666 (1944). 

* 314 U.S. 488 (1942). 

*® 314 U.S. 495 (1942). For an unfavorable view of the results of the decisions, sce Barnett, 
Patent Property and the Anti-Monopoly Laws (1943). 
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quences of that practice have been fully dissipated.”*® Two years later in the 
Mercoid case,” the doctrine was not only extended to a contributory infringer, 
but the Court went still further, saying: “The legality of any attempt to bring 
unpatented goods within the protection of the patent is measured by the anti- 
trust laws, not by the patent law. . . . [The patentee] may not obtain from a 
court of equity any decree which directly or indirectly helps it subvert the public 
policy which underlies the grant of a patent.” 

These decisions indicated that the result of misuse of the patent, whether by 
tying clauses or otherwise, will result, in a suit for infringement, in at least a 
temporary deprivation of the patentee’s power to enforce his patent—in effect a 
temporary revocation of the rights granted under the patent franchise. It is not 
clear what the patentee must do to purge himself of the effects of his abuse or 
how long a period must elapse before his rights will be restored,” if at all.* 

In a few recent prosecutions under the antitrust laws, the relief granted has 
been compulsory licensing on a reasonable royalty basis.** Aside from the ob- 
vious difficulties of determining a reasonable royalty, it is doubtful that such a 
decree deprives the offenders of the rewards of their patent abuse. In some cases 
continuance of the royalties gives the licensor, who obviously need pay no 
royalties to himself, a tremendous advantage over competitors from whom he 
would collect this tribute. In other cases, closer to the instant situation, the 
abuse is profitable to the licensor up to the time of the decree, and after the 
decree the patentee still retains the advantage previously gained plus the 
royalty. 

*9 B.B. Chemical Co. v. Ellis, 314 U.S. 495, 498 (1942). 

*° Mercoid Corp. v. Mid-Continent Investment Corp., 320 U.S. 661 (1944); Mercoid 
Corp. v. Minneapolis-Honeywell Regulator Co., 320 U.S. 680 (1944). 

* Thid., at 684. See also Rostow, The New Sherman Act: A Positive Instrument of Progress, 
14 Univ. Chi. L. Rev. 567, 594 (1947). 


* In Campbell v. Mueller, 159 F. 2d 803 (C.C.A. 6th, 1947), noted in 14 Univ. Chi. L. Rev. 
709 (1947), the plaintiff revoked an executory price-fixing agreement before the end of the 
trial and was allowed to recover damages for infringements which occurred prior to the can- 
cellation. It has also been suggested that immediately upon cessation of the patent misuse, the 
plaintiff may secure an injunction against infringement. But see United States v. Vehicular 
Parking, Ltd., 61 F. Supp. 656 (Del., 1945) where an interval of one year was held to be in- 
sufficient. 


*3 Novadel-Agene Corp. v. Pennsylvania, 119 F. 2d 764 (C.C.A. sth, 1941), cert. den. 
314 U.S. 606 (1941), explicitly precludes this possibility. The Antitrust Division of the De- 
partment of Justice has achieved great success in effecting the cancellation of patents which 
had been used for monopolistic purposes by the means of negotiated consent decrees. For a 
listing of these cases, see the exhaustive note, Compulsory Patent Licensing By Antitrust 
Decree, 56 Yale L. J. 77, at 99 n. 58 (1946). For a discussion of the integration of patent 
and anti-trust law in patent misuse cases, see Wood, Patents and Antitrust Law 89-95 (1941); 
Hartford-Empire v. United States: Integration of the Anti-Trust and Patent Laws, 45 Col. 
L. Rev. 601 (1945). 


* Hartford-Empire Co. v. United States, 323 U.S. 386 (1945); United States v. National 
Lead Co., 67 S. Ct. 1634 (1947). 


% See Levi, op. cit. supra note 13, at 180. j 
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Although some of the lower courts have seized upon the doctrine of the 
Morton Salt and Mercoid cases and have applied it vigorously,” there have been 
a number of Supreme Court cases, subsequently decided, which have tended to 
limit its application. In the Hartford-Empire case," compulsory licensing at rea- 
sonable royalties under the abused patents was the form of the relief granted,”* 
and in the National Lead case,” although both the Government and one of the 
defendants urged either a permanent injunction against enforcement of the 
abused patents or royalty-free licensing, neither was granted.*° 

It is disappointing to note that the Department of Justice, as a result of the 
National Lead case, has apparently decided to abandon any attempt to secure 
royalty-free‘ licensing or patent unenforceability in anti-trust suits. Factually, 
the instant situation appears to be on all fours with the Morton Salt case and 
seems to dictate the propriety of the same type of relief therein granted. At the 
very least, the Court would be embarrassed at the prospect of denying to the 
Government in an anti-trust suit that which it would grant to a defendant ina 
private infringement action.** It would seem, a fortiori, that the Government, 
representing the public, should be in a much more favorable position.” At a 


* Standard Register Co. v. American Sales Book Co., 148 F. ad 612 (C.C.A. ad, 1945), 
cert. den. 326 U.S. 732 (1945); Landis Machinery Co. v. Chaso Tool Co., 141 F. 2d 800 (C.C.A. 
6th, 1944), cert. den. 323 U.S. 720 (1944). But see Sylvania Industrial Corp. v. Visking Corp., 
132 F. 2d 947 (C.C.A. 4th, 1943), cert. dismissed on motion of petitioner 319 U.S. 777 (1943), 
where injunctive relief was granted upon elimination of the tying clause. 


*” Hartford-Empire Co. v. United States, 323 U.S. 386 (1945). 


28 Justice Roberts stated that the ‘““Government urges that such forfeiture is justified by 
our recent decisions in Morton Salt ...and B.B. Chemical. ... But those cases merely 
apply the doctrine that, so long as the patent owner is using his patent in violation of the anti- 
trust laws, he cannot restrain infringement of it by others. We were not there concerned with 
the problem whether, when a violation of the antitrust laws was to be restrained and dis- 
continued, the court could, as part of the relief, forfeit the patents of those who had been 
guilty of the violation.” Ibid., at 415. No mention is made of the Mercoid cases, decided the 
previous year, which extended the doctrine of the Morton Salt and B.B. Chemical cases to 
comprehend the very situation described above. 


* United States v. National Lead Co., 67 S. Ct. 1634 (1947). 


3° The defendant National Lead desired royalty-free licensing, since that would have tended 
to equalize its competitive position with that of another defendant, Dupont. This decision 
has not passed without adverse comment. See Zlinkoff & Barnard, The Supreme Court and a 
Competitive Economy: 1946 Term, 47 Col. L. Rev. 914, 933 (1947). For a comparison with 
Hazel-Atlas Glass Co. v. Hartford-Empire Co., 322 U.S. 238, 250, 251 (1944), where simple 
fraud in procuring the patent resulted in forfeiture, see Frank, op. cit. supra note 15, at 14, 15. 


* United States v. United States Gypsum Co., 53 F. Supp. 889 (D.C., 1943) would seem 
to support this anomalous view. The case has been sharply criticized in Steffen, Invalid 
Patents and Price Control, 56 Yale L. J. 1 (1946). In addition, the Supreme Court has recently 
thought it “‘. . . inadvisable to leave the decision as a precedent... . In a suit to vindicate 
the public interest by enjoining violations of the Sherman Act, the United States should have 
the same opportunity [as a private infringer] to show that the asserted shield of patentability 
does not exist.” United States v. United States Gypsum Co., 68 S. Ct. 525, 538 (10948). 


» “Whilst the remuneration of genius and useful ingenuity is a duty incumbent upon the 
public, the rights and welfare of the community must be fairly dealt with and effectively 
ed.” Kendall v. Winsor, 21 How. (U.S.) 322, 329 (1858); Pennock v. Dialogue, 2 Pet. (U.S.) 
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time when the effects of patent abuse have been dramatized,* it is not too 
much to hope for an automatic rule remedying illegal extension of the patent 
franchise by declaring the abused patents unenforceable. 


REFUSAL TO SIGN IMMUNITY WAIVER AS “CONDUCT 
UNBECOMING AN OFFICER” 


Two police officers, Lieutenant Drury and Captain Connelly, assigned by the 
Chicago police department to investigate a shooting, were instrumental in se- 
curing signed statements from three persons who testified that they could iden- 
tify the gunmen. The police officers testified fully before the grand jury, which 
subsequently returned indictments against suspects identified by the supposed 
eyewitnesses obtained by the officers. Two weeks later, however, two of the 
three witnesses repudiated their testimony. Once again the officers were called 
before the grand jury. This time they were asked to sign waivers of immunity, 
and thus relinquish, before being questioned, the constitutional privilege that 
“no person shall be compelled in any criminal case to give evidence against 
himself. . . .”* Apparently fearing indictment, Drury and Connelly refused to 
sign the waivers and were dismissed without questioning. An indictment was 
returned charging the two officers with conspiracy to procure a false indictment. 
Later it was nolle prossed by the State’s Attorney. The Chicago commissioner 
of police, however, filed charges against them with the Civil Service Commis- 
sion, which ordered the officers dismissed from the force for “conduct unbecom- 
ing an officer.’ This order was reversed by the Superior Court of Cook County.’ 
An appeal is now pending before the Supreme Court of Illinois. 


t (1829); see United States v. Masonite Corp., 316 U.S. 265 (1942). See also Brief for the 
United States in United States v. National Lead Co., 67 S. Ct. 1634 (1947). It may be argued 
that the Government has no need of such relief since the patent is already effectively unen- 


Roberts in Hartford-Empire Co. v. United States, 324 U.S. 570, aun oes 
it may well be that a private infringer is in a worse position as a result of a successful anti- 
trust action by the Government, an Gis Giches 16 Cnahdered to hance wind oak Vik ytd 
abuses. See Standard Oil Co.v. Markham, 61 F. Supp. 813 (N.Y., 1945). 


33 During the war years, the popular press was filled with stories of patent abuse, carteliza- 
tion, and the consequent sapping of our military potential. For a general account, see Berge, 
Cartels: Challenge to a Free World (1944); Reimann, Patents for Hitler (1942); No Peace with 
I. G. Farben, 26 Fortune ros (Sept. 1942). 


* Til. Const. Art. 2, § 10. Compare U.S. Const. agret. . $3 “‘No person . . . shall be compelled 
in any criminal case to be a witness against himse 


*In Matter of Thomas E. Connelly, Civil Service Commission of the City of — 
Case No. H 4789 (1947); In Matter of William J. Drury, Civil Service Commission of the 
City of Chicago, Case No. H 479¢ (1947). 


+ Connelly and Drury v. Hurley, Superior Court of Cook County, Illinois, Case Nos. 
47-S-17720, 47-S-17721 (1948). 
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The constitutional privilege of refusal to testify as to incriminating matters, 
incorporated into the United States Constitution in 1791,‘ has since been 
adopted in all but two of the state constitutions.’ It may be asserted in grand 
jury proceedings,* but it will be allowed only where the witness shows that his 
testimony may subject him to criminal prosecution.’ The Civil Service Commis- 
sion found that Drury and Connelly had reasonable grounds for believing that 
their testimony might subject them to criminal prosecution; thus their exercise 
of the privilege was justified.* But assertion of this privilege may directly con- 
flict with a police officer’s duty, as a public servant, to assist in the prosecution 
of crime. 

The Illinois Civil Service Act provides: “Any appointing authority may re- 
move, discharge or demote any officer or employee in the classified civil service 
of the State for just cause. The term ‘just cause’ as herein used means any cause 
which is detrimental to the public service.””® The assertion by a policeman of the 
privilege not to testify should be deemed sufficiently detrimental to the public 
interest to constitute just cause for removal from office. 

The earliest case in which exercise of a constitutional right was held incon- 
sistent with a public officer’s duties was McAuliffe v. Mayor of New Bedford. 
There a policeman sought reinstatement after removal from office, under a police 
department rule, for political canvassing and vote soliciting. The court upheld 
removal, saying through Justice Holmes: “The petitioner may have a constitu- 
tional right to talk politics, but he has no constitutional right to be a policeman. 
There are few employments for hire in which the servant does not agree to 
suspend his constitutional rights of free speech, as well as of idleness, by the 
implied terms of his contract. The servant cannot complain, as he takes the 
employment on the terms which are offered him.”" This doctrine was reas- 
serted in Christal v. Police Commissioner of San Francisco," where the petitioners 
had been discharged as police officers for refusal to testify before a grand jury 
on corruption charges. The California court pointed out that a public servant’s 

4U.S. Const. Amend. 5. Compare note 2 supra. For an excellent discussion of this privilege, 
see 8 Wigmore, Evidence §§ 2250-84 (3d ed., 1940). 

SIowa and New Jersey. 

* United States v. Monia, 317 U.S. 424 (1943); Counselman v. Hitchcock, 142 U.S. 547 


(1892); People v. Spain, 307 Ill. 283, 138 N.E. 614 (1923); People v. Argo, 237 Ill. 173, 86 
N.E. 679 (1908). 


7 Graham v. United States, 99 F. 2d 746 (C.C.A. oth, 1938); O’Connell v. United States, 
40 F. ad 201 (C.C.A. ad, 1930), cert. granted 281 U.S. 716 (1930), cert. dismissed 296 U.S. 
667 (1930). 


*In Matter of William J. Drury, Civil Service Commission of the City of Chicago, Case 
No. H 4790, p. 7 (1947). 

* Ill. Rev. Stat. (1947) c. 244, § 14. 

* 155 Mass. 216, 29 N.E. 517 (1802). 

" Tbid., at 220, 517-18. 


* 33 Cal. App. 2d 564, 92 P. ad 416 (1939). 
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right to retain office should depend upon willingness to forego constitutional 
rights and privileges to the extent that their exercise would be inconsistent with 
the performance of official duties. 

The Christal case also held that the refusal of a police officer to testify before 
a grand jury constituted “conduct unbecoming an officer’’: 

Such officers are the guardians of the peace and security of the community, and the 

efficiency of our whole system, designed for the purpose of maintaining law and order, 
depends upon the extent to which such officers perform their duties and are faithful 
to the trust reposed in them. . . . [I]t is a violation of such duties for any police officer 
to refuse to disclose pertinent facts within his knowledge even though such disclosure 
may show, or tend to show, that he himself has engaged in criminal activities.“ 
This conclusion is buttressed by the Pennsylvania Supreme Court in Souder 
v. City of Philadelphia.4 There the court held that a police captain whose testi- 
mony before the grand jury was unsatisfactory, and who later refused to testify 
before the Civil Service Commission, was guilty of “conduct unbecoming an 
officer.” 

The Superior Court of Cook County attempted to distinguish the Christal 
case on the ground that the officers refused at all times to testify, while Drury 
and Connelly did testify before the Civil Service Commission and when first 
called before the grand jury.’ But the policy requirements enunciated in the 
Christal case should not be considered completely satisfied by past or subse- 
quent performance of duty. Moreover, Drury and Connelly had no reason to 
fear prosecution and were not asked to sign a waiver when they first appeared 
before the grand jury, since the witnesses had not at that time changed their 
testimony. 

The court also sought to reconcile the present case with the Christal and 
Souder decisions by pointing out that neither of the earlier cases had involved 
the precise question of refusal to sign an immunity waiver, but rather a refusal 
to testify. This distinction seems to be without force. An individual might re- 
fuse to sign a waiver of immunity and still, when called upon to testify, choose 
not to assert his constitutional privilege. Thus the refusal to sign a waiver may 
be called not an exercise of the privilege but a reservation of the right to assert 
the privilege. But such a reservation by a public officer is as reprehensible as the 

3 Tbid., at 419, 567-68. See also Scholl v. Bell, 125 Ky. 750, 796, 102 S.W. 248, 261-62 
(1907): “The principle under discussion is a rule of evidence, to protect the witness from crimi- 
nal prosecution. . _ Its use should not be considered as affording a witness a certificate of 
good character. Here were police officers being interrogated as to the existence of crimes they 
were paid to prevent, if possible; if not to expose and punish afterwards; and yet they one and 
all refused to answer. . . . Suppose a secret murder had been committed, and the police on the 
beat, when asked about it, should say, ‘I decline to answer for fear of incriminating myself.’ 
This, under the rule invoked, would protect the witness from answering; but how long would 
it justify his retention on the roll of police?” 

4 305 Pa. 1, 156 Atl. 245 (1931). 

**Connelly and Drury v. Hurley, Superior Court of Cook County, Illinois, Case Nos. 
47-S-17720, 47-S-17721 (1948). | 
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exercise of the privilege itself, since he should be willing to make full disclosure 
of all matters concerning his office. If he refuses to sign a waiver he is, of course, 
manifesting a disinclination to testify fully. 

The strength of the policy asserted in the Christal and Souder cases was recog- 
nized in New York by an amen t to its constitution in 1939: 

No person shall . . . be compelled in any criminal case to be a witness against him- 
self, providing, that any public officer who, upon being called before a grand jury to 
testify concerning the conduct of his office or the performance of his official duties, re- 
fuses to sign a waiver of immunity against subsequent criminal prosecution, or to 
answer any relevant question concerning such matters before such grand jury, shall be 
removed from office by the appropriate authority. . . . 


This provision was held in Canteline v. McClellan" to apply to police officers who 
refused to sign an immunity waiver when called to testify before a grand jury as 
to their conduct in office.™* 

In rejecting the theory underlying the opposing authorities, the present court 
relied strongly on In re Holland,”® where a municipal court judge refused to sign 
an immunity waiver when questioned about the murder of a former business 
associate. On recommendation of the Chicago Bar Association, an action was 
instituted to suspend his attorney’s license for two years. But the Illinois 
Supreme Court held that the exercise of the privilege did not justify suspension. 
While the case is a strong precedent in Illinois for the view that failure to sign an 
immunity waiver is not sufficient grounds for removal, it should not determine 
the result in the instant case. In the Holland case, the action was brought against 
Holland as an attorney and not as a judge.”® An attorney is not a public officer 
in the same sense as a policeman. The court itself made this distinction: “It can 
scarcely be said that the duty resting upon a lawyer to assist in the investigation 
of crime, a duty with which he is generally though not specifically charged, as is 
a policeman, outweighs . . . his moral as well as his legal right to claim the con- 
stitutional privilege. . . .”" In referring to the Christal and Souder cases, the 
court asserted that in those cases the officers were especially charged with a duty 
to disclose evidence which would assist in the apprehension of criminals.” It 
may thus be inferred that the Holland case will not preclude a decision by th 
Illinois Supreme Court that refusal of a policeman to sign an immunity waiver is 
a proper basis for his removal. 

6 N.Y. Const. Art. 1, § 6. 

7 282 N.Y. 166, 25 N.E. ad 972 (1940). 


8 In People v. Harris, 294.N.Y. 424, 63 N.E. 2d 17 (1945), however, it was held permissible 
for municipal officers to create new office for an officer who had been removed pursuant to 
this constitutional provision. 


9 377 Ill. 346, 36 N.E. 2d 543 (1941). 
* Thid., at 348, 545. 
™ Tbid., at 358, 540. 
* Thid., at 357, 548. 
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JOINT RESOLUTIONS AS AIDS TO STATU- 
TORY INTERPRETATION 

In June 1947 the Illinois General Assembly passed a Congressional reappor- 
tionment statute’ designed to correct the malignant political condition existing 
under the districting act of 1901. Before the Governor signed the bill, however, 
it was discovered that the draftsmen had inadvertently used the words “Village 
of Stickney” instead of “Township of Stickney” in the description of the Fifth 
Congressional District, thereby ostensibly disfranchising five thousand people. 
A joint resolution’ was therefore passed stating that the word “Village” was 
intended to mean and was to be construed to mean “Township.” In upholding 
the ‘constitutionality of the Act, the Illinois Supreme Court held that the 
statute, read as a whole, disclosed the legislative intent to include the entire 
Township of Stickney in the Fifth Congressional District. People ex rel. Barrett 
v. Anderson.‘ 

The most noteworthy aspect of this attempt to garb a solution dictated by 
common sense in the respectable raiment of legal reasoning and citation of au- 
thority is the court’s failure to mention the declaration of intent in the joint 
resolution. How far, in the process of express judicial legislation, have the courts 
permitted themselves to use-such resolutions as an aid in construing statutes? 

On two occasions the Illinois Supreme Court has declared that although a 
joint resolution does not have the force of law because it does not comply with 
the constitutional requirements of form, it is still an expression of the “legisla- 
tive will.”’ On the other hand, the Michigan Supreme Court, while paying lip 
service to the doctrine of the “legislative will” by offering a joint resolution 
“respectful consideration,””® has felt compelled to construe statutes strictly and 
to ignore the announced intent of the legislature.’ The Michigan cases can be 
distinguished from the instant case, however, on the nature of the ambiguity of 
the statutes involved. While a literal interpretation of the statute considered in 
the Michigan cases would have led to results not completely in accord with 
legislative desires, it could hardly be said that the consequences of such literal 
interpretation were absurd. The Michigan court apparently refused to enlarge 
the scope of the statutes because it believed that the legislature had failed to 
anticipate all aspects of the problem under consideration. Whether a joint reso- 
lution may be used in determining legislative intent where, as in the Anderson 
case, by mistake or misadventure a word was misused, is still an open question. 

* Til. Rev. Stat. (1947) c. 46, § 156a et seq. 

*Til. Rev. Stat. (1945) c. 46, §§ 154-56. 

3 Til. Sen. J. Res. 43, 65th Assemb. (June 25, 1947). 

476 N.E. ad 733 (Ill., 1947). 


5 People ex rel. Burritt v. Commissioners, 120 Ill. 322, 11 N.E. 180 (1887); Chicago Sani- 
tary District v. Adam, 179 Ill. 406, 53 N.E. 743 (18909). 


* Becker v. Detroit Savings Bank, 269 Mich. 432, 436, 257 N.W. 853; 854 (1034). 


7 Becker v. Detroit Savings Bank, 269 Mich. 432, 257 N,W. 853 (1934); Boyer-Campbell 
Co. v. Fry, 271 Mich. 282, 260 N.W. 165 (1935). 
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The courts have uniformly held that where the local constitution requires 
enactment of all laws by bill, a joint resolution does not have the force of law. 
Thus, where joint resolutions are used not merely to promulgate legislative ad- 
denda or explanatory notes, but to ratify an appointment by the governor,* to 
authorize the purchase of supplies,® to repeal a law,” or to ratify a deed," the 

courts have rejected them as not binding. In the present case, therefore, one 
way of talking about the joint resolution might be to say that it was not meant 
to have the force of a statute, but merely to express in definite terms a specific 
legislative purpose in a previous statute. 

Analogy to other extrinsic aids to statutory construction supports the view 
that a joint resolution is a competent expression of legislative desires. The Illi- 
nois courts, for example, have approved the use of a declaration within an act,” 
an amendment to an act," committee reports,"4 public official documents and 
records,*s journals of the state legislature,” the “title of the act, the objects to 
be accomplished, the other provisions found in connection with those under 
special consideration, the provisions and arrangement of the statutes which 
were amended, the mode in which the embarrassment was introduced, as shown 
by the journals and records, and the history of the legislation. . .””*’ 

While the legislative declaration in the present case was not contained within 
the Act itself, it was virtually contemporaneous with the Act" and was made 
with the purpose of meeting, not contravening, constitutional requirements. 
Even though a joint resolution may not have the formality of an amendment, 
a resolution expressly passed to clarify a statute as originally enacted can 


hardly be ignored by a court willing to recognize where the express legislative 
power of the community is vested. Certainly the joint resolution is at least on a 
par with committee reports and legislative journals. 

The court, in failing in the instant case to allude to an express aid to statutory 
interpretation, passed up a striking opportunity to elucidate a rarely litigated 
problem. 


® Mullan v. State, 114 Cal. 578, 46 Pac. 670 (1896). 

* People ex rel. Burritt v. Commissioners, 120 Ill. 322, 11, N.E. 180 (1887). 

%° Moran v. LaGuardia, 270 N.Y. 450, 1 N.E. ad 961 (1936). 

" Cleveland T. & V.R. Co. v. State, 85 Ohio St. 251, 97 N.E. 967 (1912). 

™ Smith v. Bell, 70 Ill. App. 490 (1896). 

*» Domarek v. Bates Motor Transport Lines, 93 F. 2d 522 (C.C.A. 7th, 1937). 
*4 Moran v. Bowley, 347 Ill. 148, 179 N.E. 526 (1932). 

*S Boshuizen v. Thompson and Taylor Co., 360 Ill. 160, 195 N.E. 625 (1935). 
** People ex rel. Sergel v. Brundage, 296 Ill. 197, 129 N.E. 500 (1921). 


7 People v. Lloyd, 304 Ill. 23, 101, 136 N.E. 505, 535 (1922). Accord: People v. Graves, 
224 Ill. App. 235 (1922), aff’d 304 Ill. 20, 136 N.E. 542 (1922); People ex rel. Fyfe v. Barnett, 
319 Ill. 403, 150 N.E. 290 (1925). 

** The legislature adopted the Act on June 17, 1947. The joint resolution was passed on 
June 25, 1947, eight days after the legislature adopted the Act and one day before the Gov- 
ernor signed it. 
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INTERROGATION OF JURORS AS TO CONNECTIONS 
WITH INSURANCE COMPANIES 

Prior to the trial of a personal injury suit the plaintiff submitted an affidavit 
to the court stating that he had “reasonable grounds for believing” that persons 
having some relationship to the insurance company interested in the defense 
might be among the panel of jurors selected for service in the case. The plaintiff 
requested permission to interrogate the jurors on voir dire concerning possible 
interests in the company. The court granted this request and approved the 
questioning of the jurors as to any relationships which they, or their friends and 
relatives, might have with a “company that makes a practice of investigating or 
defending cases of this kind.” On appeal, the Illinois Supreme Court held that 
permitting this questioning was erroneous, since the affidavit did not establish 
that the inquiry was made in good faith and not for the purpose of suggesting to 
the jury that an insurance company was involved in the action. Wheeler ». 
Rudek.: 

Within the past ten years, the Illinois Supreme Court has taken several con- 
flicting positions regarding the circumstances under which prospective jurors 
may be questioned about possible relationships with insurance companies.’ The 
Wheeler case, in effect, overruled two cases in which, on the basis of substantially 
similar affidavits, the plaintiffs were permitted to inquire about jurors’ insur- 
ance connections.’ But in the period between those decisions the court had 
blocked such an inquiry where the interested insurance company submitted an 
affidavit that none of the persons on the jury list had any connection with it.‘ 
These affidavits by the insurers do not, of course, protect the plaintiffs against 
the possibility that the jury may include friends and relatives of those who have 
a direct connection with the company. 

The Wheeler case has now placed an even greater restriction on the voir dire 
examination. The effect of the decision is to preclude an inquiry about insurance 
connections except where the plaintiff has actual knowledge that a prospective 
juror has some connection with the insurance company or individuals interested 
in the company. Since ordinarily a plaintiff will not be familiar with the inter- 
ests of the jury panel, the decision seems to foreclose questioning along this line 
except in those unusual instances where the plaintiff obtains the required infor- 
mation prior to the voir dire either by chance or through personal investigation. 

While most courts do not allow the introduction of information that the de- 


* 397 Ill. 438, 74 N.E. ad 601 (1947). 


? Questions concerning relationships with insurance companies need not, as in fact the 
questions asked in the Wheeler case did not, actually mention the words “insurance company.” 
For convenience this note has not attempted to distinguish the various ways in which the 
question is propounded. 


3 Moore v. Edmonds, 384 Ill. 535, 52 N.E. 2d 216 (1943); Smithers v. Henriquez, 368 Il. 
588, 15 N.E. 2d 499 (1938). 


* Kavanaugh v. Parret, 379 Ill. 273, 40 N.E. ad 500 (1942); cf. Edwards v. Hill-Thomas 
Lime & Cement Co., 378 Ill. 180, 37 N.E. ad 801 (1941). 
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fendant carries liability insurance on the ground of irrelevancy and prejudice to 
the defendant, they do permit plaintiffs to ascertain relationships between pos- 
sible jurors and insurance companies which may be cause for bias.‘ Nearly all 
courts allow the plaintiff to pursue some form of inquiry on voir dire directed 
at exposing these relationships, provided the inquiry is conducted in “good 
faith.”? There is, however, little agreement as to what constitutes good faith. 
In some jurisdictions, questions regarding possible connections with insurance 
companies have been allowed even when the liability was not insured, on the 
ground that such questions were required to determine whether the jurors were 
defense-minded.’ At the other extreme are those courts which adopt the ap- 
proach taken in the Wheeler case.® In most jurisdictions, once it is established 
that the defendant is insured, courts will permit an inquiry as to insurance con- 
nections unless there is some indication that the inquiry is designed to inform 
the jury that the defendant is insured against liability.** The application of this 


5 2 Wigmore, Evidence § 282a (1940). Two states permit joinder of the insurance com- 
pany as a party defendant. Wis. Stat. (Brossard, 1943) § 260.11; La. Gen. Stat. Ann. (Dart, 
1939) § 4248. Texas courts will permit joinder only when the insurance policy benefits the 
injured party as well as the insured. American Indemnity Co. v. Martin, 54 S.W. ad 542 (Tex. 
Civ. App., 1932); Texas Landscape Co. v. Longoria, 30 S.W. 2d 423 (Tex. Civ. App., 1930); 
see 20 Corn. L.Q. 110 (1934), noting Vega v. Evans, 128 Ohio 535, 191 N.E. 757 (1934). 

6 Courts confront somewhat similar problems in connection with the right of the plaintiff 
to question witnesses as to their interest or bias. See 3 Wigmore, Evidence § 969 (1940). Where 
the relationship of the witness to the interested insurance company is such that his testimony 
may be affected, many courts have permitted the relationship to be disclosed even though the 
jury is thereby informed about the insurance company. 2 Wigmore, Evidence § 282a (1940). 
As « practical matter, defendants rarely introduce witnesses who might reveal that the de- 
fendant is insured. 


7 2 Wigmore, Evidence § 282a (1940) and cases cited; 9 Blashfield, Automobile Law and 
Practice § 6296 (1935). 


* Silvestro v. Walz, 222 Ind. 163, 51 N.E. 2d 629 (1943); cf. Roselle v. Beach, 51 Cal. App. 
ad 579, 125 P. 2d 77 (1942); Shams v. Saportas, 152 Fla. 48, 10 So. 2d 715 (1942); Hedgecock 
v. Orloskey, 110 Ind. App. 504, 39 N.E. 2d 452 (1942). 


* The Kentucky courts are in accord. Ewing-Von Allmen Dairy Co. v. Godwin, 304 Ky. 
161, 200 S.W. 2d 103 (1947); Duncan Coal Co. v. Thompson’s Adm’r, 157 Ky. 304, 162 S.W. 
1139 (1914). 


© White v. Teague, 353 Mo. 247, 182 S.W. 2d 288 (1944); Edwards v. Quackenbush, 112 
Colo. 337, 149 P. ad 809 (1944); Olguin v. Thygesen, 47 N.M. 377, 143 P. ad 585 (1943); 
Heinrich v. Ellis, 113 Ind. App. 478, 48 NE. ad 96 (1943); Popoff v. Mott, 14 Wash. 2d 1, 
126 P. ad 597 (1942). 

To come within the scope of the good faith doctrine it has been said that counsel must word 
his questions so that they will include only such facts as are reasonably necessary to discover 
the desired information. Jones v. Bayley, 49 Cal. App. 2d 647, 122 P. 2d 293 (1942); Faris v. 
Burroughs Adding Machine Co., 48 Idaho 310, 282 Pac. 72 (1929); Daniel v. Asbill, 97 Cal. 
App. 731, 276 Pac. 149 (1929). Remarks made by counsel within the hearing of the jury 
stating that the defendant is insured are indicative of bad faith, Curtis v. McAuliffe, 106 Cal. 
App. 1, 288 Pac. 675 (1930); eer eeee’ Hooker & Son, 92 Vt. 146, 102 Atl. 53 (1917). 
Nor is it good faith to propound such interrogatories where the proceedings are held in a small 
town and counsel is familiar with the occupations and interests of the jurors. Ryan v. Simeons, 
209 Towa 1090, 229 N.W. 667 (1930); cf. Miller v. Kooker, 208 Iowa 687, 224 N.W. 46 (1929). 
Contra: Eagen v. O’Malley, 45 Wyo. 505, 21 P. 2d 821 (1933); Ulmer v. Farnham, 28 S.W. 2d 
113 (Mo. App., 1930). 
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criterion to particular cases involves the difficult task of determining the plain- 
tiff’s motivation. 

It is questionable whether denying the plaintiff the privilege of inquiring 
about insurance connections would jeopardize his right to an impartial jury." 
The questions usually asked of prospective jurors will reveal their occupations 
as well as those of immediate relatives and close friends; moreover, counsel may 
ascertain stock holdings of the jurors and even of friends and relatives without 
asking the questions prohibited in the Wheeler case. There are, however, some 
relationships, difficult to specify, which will be known to the juror but which 
cannot be exposed without unduly long questioning unless there is some refer- 
ence to insurance connections. It seems unlikely that relationships with individ- 
uals who are connected with insurance companies other than the one in suit will 
be a source of partisanship. The juror will probably not anticipate that a verdict 
for the plaintiff will have an impact on the interests of his friends and relatives 
because their interests will appear remote from the imposition of liability on the 
insurance company concerned in the suit.* This will certainly be true in those 
cases where the juror is not aware that the liability is insured unless it is as- 
sumed that the unexposed connection would tend to make the juror defense- 
minded. One may doubt, however, whether a relationship that is so distant that 
it is not exposed on the voir dire will operate to influence the juror’s verdict. 

The undisclosed relationships that may generate prejudice are those between 
the prospective juror and distant relations or acquaintances who may be stock- 
holders, officers, supervisory employees, or agents and brokers of the interested 
company."? Each of these does have some personal interest in the company’s 
finances. Here again the distance of relationship will operate to lessen its influ- 
ence on the verdict. But even if there are more immediate relationships which 
will not be disclosed, it should be observed that only a relatively small number 
of individuals connected with any one liability company will be eligible for jury 
service within a county; thus there is but small chance that a friend or relative 
who favors a particular company will become a member of a jury in a case 
involving that company. 

On the other hand, the probability is significantly greater that questions sug- 
gesting the interest of the insurance company—even if the use of the word “‘in- 
surance” is avoided—will lead the jury to believe that an indemnity company 
will bear the ultimate liability. The jurors, knowing that not all persons carry 
liability insurance, would reasonably have doubts as to whether the defendant 


% See Goldstein, Trial Technique § 252 (1935). 


*2 Whether a juror who is connected with another liability company will be defense-minded 
is arguable. The existence of competition between casualty companies would suggest that one 
would not be anxious to benefit another. On the other hand, every liability company does 
have some interest in discouraging personal injury suits. 

3 Although even these relationships could theoretically be exposed by a sufficiently extend- 
pet» 0 pl aa it is questionable whether such an interrogation would be feasible 

or permitted 
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is insured.** These doubts might well be resolved by questions relating to insur- 
ance connections. 

Narrowly restricting the voir dire inquiry, as did the Wheeler case, does not 
adequately solve the problem. While there remains a possibility that one of the 
jurors may be biased in favor of the defendant, the plaintiff’s right to a fair 
trial is, to that extent, imperiled. The solution offered by the Wheeler case may, 
in addition, lead to other undesirable consequences. It may induce plaintiffs to 
approach prospective jurors before the voir dire in order to gain information 
that will bring them within the “good faith” requirement suggested in the case; 
it may also unduly prolong the voir dire examination. 

A more satisfactory solution would be found in legislation authorizing the 
addition of a question on the form questionnaire which jurors are at present 
required to answer, concerning their relationships, direct and indirect, with in- 
surance companies.'S Such legislation might also permit counsel to challenge 
jurors for cause on the basis of information disclosed in the questionnaire.*® 


THE ATTORNEY-CLIENT PRIVILEGE AS AFFECTED 
BY THIRD PARTY’S PRESENCE 

The only evidence offered in support of a claim against a decedent’s estate 
was the testimony of an attorney who had represented the decedent for eleven 
years prior to her death. Over objection, he was permitted to testify that the 
decedent had said to the claimant in his presence, ““You are going to get your 
$5,000, don’t worry about it, . . . it will be paid as soon as ‘The Elms’ [a part 
of the decedent’s husband’s estate] are sold,”’ and also that the decedent had 


14 The Chicago Motor Club estimates that 75 to 80 per cent of the motorists in the state 
of Illinois carry liability insurance. Private communication from Mr. A. Ulrich, Jr., Under- 
writer, The Inter-Insurance Exchange of the Chicago Motor Club (February 4, 1948). 


5 Compare 43 Mic. L. Rev. 621 (1944), noting Moore v. Edmonds, 384 Ill. 535, 52 N.E. 
ad 216 (1943). Individuals eligible for jury service are required to answer the questionnaire 
at the time they are placed on the jury list. RE gna i ty Ill. Rev. 
Stat. (1947) c. 74,6 35. Since there may be a considerable lapse of time between the date when 
the questionnaire is answered and the date when jury service begins, it would be advisable for 

additional questioning at the commencement of the juror’s 





%* While each counsel is now permitted five peremptory where there are only 
two record parties to the litigation, Ill. Rev. Stat. (1947) c. 110, § 190, the plaintiff will be 
afforded much greater protection if, in addition, he can automatically exclude from jury 
service those who might be biased in favor of the insurance company. A New York statute 
makes an interest in any liability insurance company a ground for challenge in personal injury 
suits. N.Y. Civ. Prac. Ann. (Cahill-Parsons, s9a6) § 453. In Illinois a juror’s connection with 
the defendant’s insurer is probably a ground for or challenge for cause. See Smithers v. Hen- 
riquez, 287 Ill. App. ee 2d 793 (1936). In other jurisdictions it has been held that a 
direct connection with an insurance company other than the one in suit is not a ground for 
challenge for cause. baaate Todd Shipyard Corp., 63 F. Supp. 229 (N.Y., 1945); see 
Vega v. Evans, 128 Ohio 535, 191 N.E. 757 (1934); Mortrude v. Martin, 185 lows 1319, 172 
N.W. 17 (1919). This question has not arisen in Illinois. 
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said to him that she wanted to sell ‘““The Elms” as soon as possible in order to 
pay off the claimant. These admissions were made in the attorney’s office during 
a conference relating to the administration of the estate of the decedent’s hus- 
band. At the time of the conference the claimant was the business agent and 
personal servant of the decedent. A decision by the trial court disallowing the 
claim was reversed by the circuit court. Upon appeal by the administrator to 
the appellate court, the circuit court was reversed on two grounds: 1) The 
statements of the decedent, although made in the presence of a third party— 
the claimant—were privileged, since the claimant was decedent’s agent at the 
time of the communication. 2) Even if the testimony was competent, it was 
insufficient to establish the claim. In re Busse’s Estate. 

Availability of an alternative ground for reversal, namely, the insufficiency of 
the attorney’s testimony to discharge the claimant’s burden of persuasion,’ 
made the court’s reliance on the attorney-client privilege unnecessary. More 
important, this reliance was unjustified because the communication was not 
made under such circumstances as to bring it within the usual scope of the 
privilege. Generally, the privilege is said to embrace communications made in 
confidence by the client to the attorney in connection with the solicitation of 
legal advice.* In the present case there was no showing that the client’s admis- 
sion of indebtedness was relevant to any professional advice being sought.‘ On 
the contrary, it appeared from the testimony that the attorney first learned of 
the claim as a result of the incidental disclosure made by the decedent to the 
claimant and that the attorney was asked for no legal advice in relation thereto. 


Clearly such statements, irrelevant to any legal business, are not within the 
scope of the privilege. A few courts have gone so far as to hold that the privilege 


* 332 Ill. App. 285, 75 N.E. 2d 36 (1947). 


* The court held that the claimant had the burden of supporting her claim with clear and 
convincing evidence. This burden of persuasion appears extremely severe in light of the fact 
that the claimant herself was incompetent to testify because of the Illinois ‘‘deadman’s 
statute,” which excludes any testimony for or against a deceased person by an “interested 
party,” i.e., one who would stand to gain or lose by the direct operation of the legal judgment. 
Ill. Rev. Stat. (1947) c. 51, § 2. Compare Johnson v. Matthews, 301 Ill. App. 295, 22 NE. ad 
772 (1939). Nevertheless, the Illinois courts have required ‘‘clear and convincing” evidence in 
claims against deceased persons. Compare Doll v. Continental Illinois National Bank & 
Trust Co. of Chicago, 326 Ill. App. 264, 61 N.E. 2d 875 (1945); In re Estate of Teehan, 287 Ill. 
App. 58, 4 N.E. 2d 513 (1936). Most jurisdictions merely require a preponderence of the evi- 
dence to support a claim against an estate. Compare In re Tyler, 127 Neb. 681, 256 N.W. 518 
(1934); In re Grismer’s Will, 225 App. Div. 804, 232 N.Y. Supp. 440 (1929); In re Dolmage’s 
Estate, 204 Iowa 231, 213 N.W. 380 (1927). 


3 8 Wigmore, Evidence § 2292 (3d ed., 1940). For a critical analysis of the rationale behind 
the attorney-client privilege see Radin, The Privilege of Confidential Communications between 
Lawyer and Client, 16 Calif. L. Rev. 486 (1928). 


4 Faced with a somewhat similar situation an Oklahoma court admitted the testimony of 
the attorney since ‘‘. . . it does not appear that this communication was one which came to 
the witness in his capacity as attorney for the defendant.” Joy v. Litchfield, 189 Okla. 122, 
123, 113 P. ad 974, 975 (1041); cf. Modern Woodmen of America v. Watkins, 132 F. 2d 352 
(C.C.A. sth, 1942). 
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does not protect any communications from the client to a third party, even 
though made at a conference with an attorney in which all three parties are 
participating.’ Such a distinction between statements made to attorneys and 
those made to third persons at the same conference is at best tenuous and was 
ignored by the present court. 

The court, overlooking the fact that the claimant’s disclosures were not made 
in order to secure legal advice, went on to consider the problems raised by the 
fact that the communications were made not in strict privacy to the attorney 
but in the presence of a third person. The willingness of a client to communicate 
with an attorney in the presence of a third party is generally held to negative 
any inference of confidence and to prevent the privilege from arising.’ An ex- 
ception is recognized, however, when the third person is present in order to 
facilitate the consultation.’ The presence of a secretary of the attorney or an 
agent of the client intimately connected with the legal business has been said 
not to destroy the privilege.* The claimant in the present case was employed in 
connection with the administration of the estate. Thus her presence at the con- 
ference in that capacity was not sufficient to prevent the privilege from arising. 

In some jurisdictions, where two independent parties consult the same attor- 
ney and subsequently become adversaries in litigation, the privilege does not 
cover communications made to the attorney while both parties were present.° 

5 Hanson v. Bean, 51 Minn. 546, 53 N.W. 871 (1892); Gallagher v. Williamson, 23 Cal. 331 
(1863) (communication between client and third person present held not privileged; held other- 
wise as to confidential communication directly to attorney at same meeting); Coveney v. 
Tannahill, 1 Hill (N.Y.) 33 (1841). Where a communication is made to an attorney for the 
purpose of being conveyed by him to another it is not privileged. Hill v. Hill, 106 Colo. 492, 


107 P. 2d 597 (1940); Riley v. State, 180 Ga. 869, 181 S.E. 154 (1935); Scott v. Harris, 113 
Til. 447 (1885). 


6 Ver Bryck v. Luby, 67 Cal. App. ad 842, 155 P. 2d 706 (1945); Crawford v. Raible, 206 
Iowa 732, 221 N.W. 474 (1928); People v. Buchanan, 145 N.Y. 1, 39 N.E. 846 (1895). 


7 Originally this exception applied only to interpreters who were the medium of communica- 
tion between attorney and client. Canty v. Halpin, 294 Mo. 96, 242 S.W. 97 (1922); Morton v. 
Smith, 44 S.W. 683 (Tex. Civ. App., 1898); Goddard v. Gardner, 28 Conn. 172 (1859). 


* 8 Wigmore, Evidence § 2311 (3d ed., 1940). 


* Thus, where an attorney represents joint plaintiffs or defendants, he may testify in a sub- 
sequent suit between the clients as to their communications to him, although such communica- 
tions are privileged in any litigation with outside parties. Grand Trunk Western R. Co. v. 
H. W. Nelson Co., 116 F. 2d 823 (C.C.A. 6th, 1941); Hoffman v. Labutzke, 233 Wis. 365, 
aaa N.W. 652 (1940); Stewart v. Todd, 190 Iowa 283, 173 N.W. 619 (1919). Such a result has 

been justified on this ground: ‘“The matter communicated was not in its nature private as 
between those parties present at the time it was made, and consequently so far as they are 
concerned, it can not, in any sense, be deemed the subject of a confidential communication 
made by one which the duty of the attorney prohibits him from disclosing to the other.” 
Rice v. Rice, 53 Ky. 417, 418 (1854). 

Similarly, when both parties to a deed consult the same attorney, statements made at the 
conference can be introduced in evidence in a subsequent suit between grantor and grantee. 
Oard v. Dolan, 320 Ill. 371, 151 N.E. 244 (1926); cf. Griffin v. Williams, 179 Ga. 175, 175 S.E. 
449 (1934); Doll v. Loesel, 288 Pa. 527, 136 Atl. 796 (1927); Scott v. Aultman, 211 Ill. 612, 
71 N.E. 1112 (1904); Smick’s Adm’r v. Bestwick’s Adm’r, 113 Ky. 439, 68 S.W. 439 (1902); 
Thompson v. Cashman, 181 Mass. 36, 62 N.E. 976 (1902). For an excellent statement of the 
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It is true that in such cases the presence of the third party may be as necessary 
to facilitate the legal business as was the presence of the agent in the instant 
case. Nevertheless, the instant case may be distinguished inasmuch as the agent 
occupied a confidential relationship to the decedent. In a recent Ohio case’* the 
privilege was invoked in respect to an admission of indebtedness made by the 
client to the attorney in the presence of the claimant. The claimant was a pri- 
vate detective employed by the client in connection with a pending divorce 
which the attorney was handling. The court, in recognizing the privilege, relied 
on the fact that the private detective was the client’s confidential agent at the 
time of the communication. Under the circumstances the court felt it was “es- 
sential to the ends of justice that clients should be safe in confiding to their 
counsel the most secret facts and to receive advice without the perils of pub- 
licity.”" 

Recognition of the privilege on the ground that the client’s disclosure made 
in the presence of the agent and the attorney was “‘secret”’ or “confidential” is 
merely a way of stating the result. It is clear that the communication is not 
more secret as to the third person present merely because he is a confidential 
agent. There is, however, a practical difference between the two situations: The 
agent is present in order to promote or protect the interests of the client rather 
than his own. The client may, therefore, be freer with his disclosures in the 
agent’s presence than he would be in the presence of a party with independent 
interests. He may also have more reason to expect non-disclosure by his agent. 
The recognition of the privilege will, of course, protect such expectation and 
may help to promote full disclosure by clients to attorneys. The reasons for 
recognizing the privilege in this situation are therefore strong, and the fact that 
the confidential agent turns adversary would scarcely seem to justify the spread- 
ing of confidences on the public record of a trial. 

It may be concluded, then, that had the communications in the instant case 
been made with a view to receiving legal advice, the court’s recognition of the 
privilege would have been proper inasmuch as the claimant was a confidential 
agent of the decedent. Since, however, the communications did not appear to be 
connected with the legal business at hand, the court was clearly unwarranted 
in relying on the privilege. 


rationale supporting this line of cases see Stone v. Minton, 111 Ga. 45, 47, 36 S.E. 321, 323 
(1900). 

The attorney-client privilege is also limited in cases where two parties consult an attorney 
in regard to a contract of employment over which a controversy between them later arises. 
Joy v. Litchfield, 189 Okla. 122, 113 P. 2d 974 (1941); Lawless v. Schoenaker, 147 N.Y. Misc- 
626, 264 N.Y. Supp. 280 (1933). 


* Foley v. Poschke, 137 Ohio St. 593, 31 N.E. ad 845 (1941). 
™ Thid., at 594, 846. 
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APPLICATION OF IN PARI DELICTO RULE TO 
EXECUTORY ILLEGAL CONTRACTS 

The plaintiff brought an action for conversion on April 14, 1944. He alleged 
that on January 15, 1940 he had deposited with the defendant a school district 
bond, with a market value of $540, to secure the payment in nine months of 
$225 “which the defendant claimed to be then due him for money lost in a game 
of chance operated by the defendant and commonly known as ‘craps.’ ” On his 
tender of payment to the defendant at the agreed date, October 15, 1940, the 
defendant had been unable to redeliver the bond because in the interim he had 
liquidated it without the plaintiff’s knowledge or consent. The Ohio statutes 
voided all gambling agreements’ and limited actions for the recovery of “money 
or other thing{s] of value” lost to another “by playing a game, or by a bet or 
wager” and paid or delivered in whole or in part to the winner to “six months 
after such loss and payment or delivery.’”” The statute of limitations provided a 
four-year period for conversion actions.’ The defendant demurred on the ground 
that the action had not been brought within this period. He contended that 
this was a suit to recover “money or other valuable thing” lost at gaming and 
paid or delivered to the winner and that the statute’s provision for recovery 
of such losses made his possession of the bond wrongful from the time it began. 
From this he argued that the period of the statute of limitations both for the 
recovery of gambling losses and for conversion had begun to run at that time, 
and thus had expired before the action was brought. The demurrer was sus- 
tained in the trial court, and the intermediate appellate court affirmed. The 
Supreme Court of Ohio reversed, holding that the plaintiff had stated a cause 
of action for conversion. Gehres v. Alter.‘ 

The majority distinguished the transaction from delivery to the winner of 
a thing lost at gaming, classifying it instead as an attempted pledge, void for 
want of a valid obligation and therefore a gratuitous bailment “made under a 
mutual mistake of law or under circumstances which transferred no title to the 
defendant.” On this basis it was held that a cause of action for conversion had 
arisen, at the earliest, only when the defendant had actually liquidated the 
bond without the plaintiff’s knowledge or consent. Since it did not appear from 
the pleadings that this had not occurred within the period of the statute of 
limitations, it was presumed that it had. 

This view of the case provided a narrow entry for the principle that when an 
illegal contract is still “executory” and is merely malum prohibitum, not malum 
in se, a party has an “opportunity to repent,” and may be restored to benefits 
conferred under it. This is a recognized exception to the general rule in pari 
delicto potior est conditio defendentis—when both parties are equally guilty the 

* Ohio Code Ann. (Throckmorton, 1940) § 596s. 

* Ibid., at § 5966. 

+ Ibid., at § rr224. 

* 148 Ohio St. 89, 73 N.E. 2d 513 (1947). 





994 THE UNIVERSITY OF CHICAGO LAW REVIEW 


defendant’s position is the stronger.S Since the plaintiff had not actually paid 
his losses but had merely secured their payment, the majority felt that he had 
been in a position to recover the bond from the defendant even after the limi- 
tation of actions to recover gambling losses had expired and could therefore sue 
for its conversion. 

The dissenting opinion failed to meet the majority’s distinction between de- 
livery of a thing lost and an invalid pledge, or its argument that the agreement 
was still executory. Instead it merely stated the conclusion that the plaintiff’s 
delivery of the bond to the defendant was a delivery of a thing lost at gambling 
and that any cause of action for its recovery arose immediately.® 

It is submitted that the ingenious application of locus poenitentiae in this case 
produces a good result. Two principles compete for application in cases of this 
sort. First is the notion that a party to an illegal contract is a “bad” man, who 
has forfeited, so far as the contract in question is concerned, the right to the 
assistance of the courts. The opposing view is that no one should be unjustly 
enriched at the expense of another.’ The application of the first principle results 
in the indirect enforcement of the illegal contract for the defendant, while the 
plaintiff of course cannot get the illegal exchange contracted for. In the instant 
case this view would have given the defendant more than twice the amount lost 
by the plaintiff, the excess being the fruit of illegal conduct quite outside the 
gambling transaction.* 


’ Spring Co. v. Knowlton, 103 U.S. 49 (1880); Brashears v. Giannini, 131 Cal. App. 706, 
22 P. ad 47 (1933), cert. den. 290 U.S. 700 (1933); Boyer v. Garner, 15 S.W. 2d 893 (Mo. App., 
1929); Meredith v. Fullerton, 83 N.H. 124, 139 Atl. 359 (1927); Greenberg v. Evening Post 
Ass’n, 91 Conn. 371, 99 Atl. 1037 (1917); see 17 C.J.S. Contracts § 275 (1939). Contra: Audi- 
torium Kennel Club v. Atlantic City, 16 N.J. Misc. 354, 199 Atl. 908 (1938). 

* The conclusion of the dissent that recovery was barred under both statutes seems to be 
rested in large part on the statute’s provision for recovery of “things delivered” to the winner 
as well as ‘‘money paid” and on another section’s description of the proper allegations which 
follows the same twofold pattern: ‘‘the plaintiff need only allege that the defendant is indebted 
to the plaintiff, or received to the plaintiff’s use, the money so lost and paid, or converted the 
goods won of the plaintiff to the defendant's use, whereby the plaintiff's action accrued to him, 
without setting forth the special matter.” Ohio Code Ann. (Throckmorton, 1940) § 5968. 
Italics added by author of dissenting opinion, Gehres v. Ater, 148 Ohio St. 89, 98, 73 N.E. 
ad 513, = (1947). It seems unlikely that “delivered” was meant to have any different sig- 
nificance from “paid” except as distinguishing a transaction where a ‘‘thing” was lost from 
one where money was lost, and that the distinction between a payment and a pledge 
Ser ieee eee on 

A distinction which perhaps influenced the dissent is expressed in the rule that a loser in 
an illegal gambling transaction may recover whatever he has wagered from a stakeholder even 
after the event wagered on has occurred, so long as the stake has not been paid over to the 
winner. The importance given by the dissenting judges to the delivery of the bond into the 
hands of the winner may have stemmed in part from this rule. 

7 Wade, Benefits Obtained Under Illegal Transactions—Reasons for and Against Allowing 
Restitution, 25 Tex. L. Rev. 31, 60 (1946). 

*In a gambling contract, of course, there is no agreed exchange. Rest., Contracts § 520 
(1932) 

* This suggests the possibility that the plaintiff might have brought his case within the very 
flexible exception to the in pari delicto rule that recovery Of benefits conferred under illegal 





RECENT CASES 995 


It has been asserted that the flexibility given the in pari delicto rule by its 
many exceptions makes it easy for courts to reach a just result in any particular 
case.'® The instant case would be a good citation for this proposition. Neverthe- 
less, the rule’s generality and ease of application seem to promote a judicial 
inertia in these cases, so that courts frequently countenance harsh results pro- 
duced by failure to take advantage of the opportunities the exceptions offer." 
For example, in a California case a United States citizen of Japanese extraction 
sued to recover money paid on account of an agreement to purchase land and 
taxes paid pursuant to the agreement. The court held the agreement illegal be- 
cause the money had been furnished and the land was to be enjoyed by the 
plaintiff’s father, an ineligible alien, and refused to order repayment of the 
money although the plaintiff had abandoned her illegal intent because of the 
refusal of a bank to handle the transaction.” Similarly, a New Jersey court held 
that a kennel club could not recover $25,000 paid to Atlantic City on a lease of 
its convention hall for pari-mutuel greyhound racing, though the contract was 
disaffirmed and the action brought before the hall had actually been put to the 
use contemplated by the lease."* The New Jersey legislature previously had 
enacted statutes permitting these races, and their constitutionality was in litiga- 
tion at the time when the lease was executed. They were subsequently held un- 
constitutional by the Court of Errors and Appeals," and an Atlantic City 
citizen sued to have the lease set aside. At this point the kennel club disaffirmed 
the lease and sued to recover the advance payment, to be met with the holding 
that the doctrine of locus poenitentiae was not followed in New Jersey. Such 
results are difficult to justify. Courts reaching them seem to require that the 
plaintiff have gone through some genuine “repentance” before the doctrine of 
locus poenitentiae is applied. The fact that circumstances outside the plaintiff’s 
control have frustrated his intent is frequently regarded as insufficient. The 
New Jersey court that decided the greyhound-racing case was not content to 
rest its decision on the fact that the doctrine did not exist in the law of that 
state, but more broadly announced the ironical results which might follow its 
completely nonliteral application: “There is no moral efficacy in a policy that 
permits an adventurer to proceed with his unlawful undertaking until he dis- 
covers the utter futility of his efforts and when hopeless of all gain, repents and 
contracts will be permitted when the parties are not “equally” guilty. But this would have 
been useful only if the plaintiff could have taken the position that delivery of the bond was 
delivery of a thing lost. This the statute of limitations prevented him from doing. 

* Wade, op. cit. supra note 7, at 62. 

™ See 2 Page, Contracts § 1061 (ad ed., wna tes on Maen eens See pari 


delicto rule as a discouragement to the formation of illegal contracts. Professor Williston seems 
to disagree. 5 Williston, Contracts § 1630, at 4562 (rev. ed., 1937). 


™ Takeuchi v. Schmuck, 206 Cal. 782, 276 Pac. 345 (1929). The court castigated the de- 
fendants verbally but said it was bound by the general rule. 


*s Auditorium Kennel Club v. Atlantic City, 16 N.J. Misc. 354, 199 Atl. 908 (1938). 
‘¢ Hyman v. Long Branch Kennel Club, Inc., 115 N.J.L. 123, 179 Atl. 105 (1935). 
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with the aid of the courts is reestablished statu quo ante coniractum. No court 
in any jurisdiction follows such a policy. There is naturally a type of locus 
poenitentiae when the police arrive on the scene.” 

Other courts have taken wise advantage of the generality of the main rule 
and its exceptions and have made careful and discriminating dispositions of 
cases raising this problem, permitting recovery in cases where a more superficial 
analysis would probably have resulted in a blundering application of the in pari 
delicto ralo and denial of relict. In Greewberg 0. Booning Post Ass'n’ the plaintifi 
was permitted to repudiate a fraudulent agreement on advice of counsel and to 
recover payments made to the defendant’s agent to insure plaintiff’s winning an 
automobile offered by the defendant as a prize in a public contest, even though 
the court assumed that he was aware of the contract’s illegality at the time 
he paid the money. 

The Illinois courts have afforded plaintiffs a “place of repentance” where a 
wager has been placed in the hands of a stakeholder and, prior to its payment 
into the hands of the winner, the other party has repudiated the wager and de- 
manded the return of the stake deposited.’’ A plaintiff who had paid money to 
a probate judge for services in settling a circuit-court contest of a will in which 
the plaintiff was interested was permitted to recover the payment, though the 
transaction was held illegal because the will in question was before the defend- 
ant’s court for probate."* Here, however, the services had been performed, pre- 
cluding the application of locus poenitentiae, and it was necessary for the court 
to grant relief on the ground that the parties were not in pari delicto. Recently 
an Illinois court recognized a right of action to recover a payment fraudulently 
represented by the defendant to be necessary to enable him to procure the 
plaintiff's appointment to the state police.’? The doctrine is stated in dicta in 
other cases.”° Thus it appears that, while no Illinois cases have presented the 

s ees Kennel Club v. Atlantic City, 16 N.J. Misc. 354, 360-61, 199 Atl. 908, ort 
(2938). 

* 91 Conn. 371, 99 Atl. 1037 (1917). 

1 Stevens v. Sharp, 26 Ill. gos Giese »- Rogers, 26 Ill. 56 (1861); Doxey v. 
eatin a aoe eae stakeholder situation is one of the most well recognized 
occasions for the application of the doctrine, so that the courts in these cases apparently did 
not feel called upon to set it out in any detail, nor was it mentioned by its usual name. 

** Evans v. Funk, 151 Ill. 650, 38 N.E. 230 (1894). 


19 Johnson v. Harman, 328 Ill. App. 585, 66 N.E. 2d 498 (1946). This was an appeal from 
an order sustaining the defendant’s motion to strike the statement of claim on the ground that 
the contract pleaded was in violation of public policy and void. The appellate court reversed 
arg 9 but published only an abstract, so that the theory of the reversal is not avail- 


eunadaiaiatedia manasa Aliags saab in hapa desea 
tract remains executory. . . .” Vock v. Vock, 365 Ill. 432, 435, 6 N.E. ad 843, 845 (1937). 

“Permitting recovery in {a stakeholder] case is not a recognition, or sanction of, the illegal 
contract. It is simply a recognition by the courts of the party's right to repudiate and to re- 
frain from further recognition of the illegal contract... . In . . . cases [where] the parties rely 
on the illegal contract for recovery, and in such cases, only, are they said to be in pari delicto.” 
Kearney v. Webb, 278 Ill. 17, 22, 115 N.E. 844,846 (1917). ; 
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problem sharply, there is some recognition of the principle in this jurisdiction. 
It is a question, however, whether the old stakeholder precedents, which seem 
to be the only ones where it has been squarely applied, would be of great 
weight in a close case. 

The locus poenitentiae doctrine is recognized by the Restatement of Contracts, 
but with an unwieldy qualification. ‘“Where money has been paid or goods have 
been delivered under a bargain containing illegal provisions the money or the 
value of the goods can be recovered so long as the illegal part of the bargain is 
wholly unexecuted, unless entering into the bargain involves serious moral tur pi- 
tude on the part of the plaintiff.”™ This is probably another way of stating the 
old distinction between malum prohibiium and malum in se. The content of the 
concept of moral turpitude, or malum in se, is shifting and uncertain, and it 
does not offer a helpful test. At least one court has refused to recognize this 
limitation.” 

Professor Wigmore strongly criticized granting the in pari delicto rule any 
application whatsoever in these cases,?? and made a practical suggestion for 
dealing with them. His solution was to leave the piaintiff’s rights against the 
defendant intact, regardless of the illegality of the transaction, to the extent of 
ordering the amount due paid into court. This would take from the defendant 
any unjust enrichment. Then such an amount would be deducted from it as the 
court ruled the plaintiff should lose because of his participation in the illegal 
transaction, and the remainder would be paid over to him.** Professor Wade 
has drafted a statute following this principle which would do much to remove 
unpredictability from this branch of the law. 

™ Rest., Contracts § 605 (1932) (italics added); see generally Rest., Contracts §§ 598-609 


(1932) on the effect of illegality; 5 Williston, Contracts § 1630 and 6 ibid., § 1762 (rev. ed., 
1937). 


™ Meredith v. Fullerton, 83 N.H. 124, 139 Atl. 359 (1927). ‘This was a suit by town to 
cancel a lease of its town hall to a motion exhibitor. The lease 
the 


judicial 
turpitude limitation was disapproved and cancellation permitted on grounds of public policy. 
*3 ‘(T]he whole notion is radically wrong in principle and produces extreme injustice. If A 
owes B $5,000 why should he not pay it whether B has violated a statute or not? Where the 
issue is as to the rights of two litigants, it is unscientific to impose a penalty incidentally by 
depriving one of the litigants of his admitted right. It is unjust, also, for two reasons: first, one 
guilty party suffers, while another of equal 


requires, with 
en that the plaintiff shall be mulcted in the amount of his right whatever that may 
. In this way, . . . a fine of thousands of dollars may be imposed for petty violations of 
son: Gosemanctnnigns che extnanertececieid seas aeeneredenin oeama 
Wigmore, A Summary of Quasi-Contracts, 25 Am. L. Rev. 695, at 712 n. (k.) (1891). 
* Tbid. 
*s“‘Section One. (a) Any person shall have the right to restitution of money paid or the 


value of property transferred or services rendered in any transaction which is illegal because of 
common law, statute or public policy, regardless of the degree of turpitude involved in the 
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Pending such an abandonment of the old rules, however, decisions such as 
that of the Ohio court in the instant case are to be commended. The fact that 
the plaintiff was a “‘bad’’ man, in that he apparently intended to go through 
with the illegal transaction until he discovered that the defendant had liquidated 
the bond, should not be allowed to disqualify him for relief from the defendant’s 
unjust enrichment at his expense. Holding the alleged conduct of the defendant 
actionable conflicts neither with the statute’s provisions that gambling losses 
are not recoverable by the loser after six months nor with the rule that the 
courts will not aid a plaintiff to recover benefits conferred pursuant to illegal 
contracts which are executed. 


transaction and despite any moral stain attaching to the parties to the transaction, provided 
the other party to the transaction would have been considered unjustly enriched at his ex- 
pense if the agreement between them had been merely unenforceable and not illegal. 

“*(b) The term ‘unjust enrichment’ as used in this section shall include all winnings obtained 
through any wager or other gambling transaction. 

“Section Two. In any action brought under the preceding section the plaintiff shall be 
entitled to the full amount of the unjust enrichment, less any sum which the court may see 
fit to deduct, taking into consideration the degree of moral turpitude involved, the relative 
guilt of the parties and the plaintiff’s motive in bringing the suit. In no case shall more than 
one-half of the amount of the enrichment be thus deducted. Judgment against the defendant 
shall be for the full amount of the enrichment and execution in favor of the plaintiff shall issue 
as with other judgments, but before any amount is paid to the plaintiff the sum thus deducted 
shall be paid into court for the use of the county in which the action is brought. After judg- 
ment has been rendered, the plaintiff shall have no authority to enter into any compromise 
agreement with the defendant which shall affect the sum due to the county and may not 
accept any voluntary payment until such sum has been paid into court. 

“Section Three. In any case in which the plaintiff shall seek specific restoration of property 
instead of the value thereof; his bill of complaint shall contain an offer to pay into court such 
proportion of the value of the property, not to exceed one-half, as the court shall assess in 
accordance with the provisions of section two. 

‘Section Four. Either party to an illegal transaction may obtain rescission of the illegal 
agreement although neither party is unjustly enriched at the expense of the other, if the court 
considers that it is in the interests of public policy to allow the action. 

“Section Five. Action may be maintained for cancellation or declaration of invalidity of 
any written instrument unenforceable because of illegality; and the provisions of sections two 
and three shall not apply unless additional relief is sought.” Wade, Restitution of Benefits 
Acquired through Illegal Transactions, 95 U. of Pa. L. Rev. 261, 305 (1947). 
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The Control of Atomic Energy. By James R. Newman and Byron S. Miller. New 

York: Whittlesey House, McGraw-Hill Book Co., Inc., 1948. Pp. xiii, 434. $5.00. 

It would, I think, be difficult to pick a book that one would be more eager to revisit 
ten years hence. Mr. Miller and Mr. Newman in their study of the Atomic Energy 
Act of 1946 have taken us as close to the brink of the future as we can decently ask and 
have stoically resisted the strong invitation to reckless speculation which is made by 
the subject of atomic energy. 

Both of the authors had intimate experience‘ with the drafting of the legislation and 
are thus able to present for the first time? a highly competent, thorough, and informed 
reading of what may well be one of the major pieces of legislation of our time. 

It is a reading which should interest a wide segment of the population. Apart from 
the immediate and urgent matters of national security and domestic health and safety, 
the Atomic Energy Act deals in striking fashion with such varied things as government 
ownership, treason, patents, free speech, and government support of science. Further- 
more, it is a rich example of the legislative problem and process, and makes new and 
challenging demands on the social sciences. It is therefore appropriate that this legis- 
lation be studied widely, and to such study this book makes important contribution. 

In writing at this early date the authors were faced with an unenviable set of dif- 
ficulties. First there was the necessity of sufficiently indicating the nuclear physics 
background essential for any understanding cf the problems of control and use of 
atomic energy; then there was the problem of writing about a complex and interlocking 
statute so as to preserve accessibility to a layman audience; and finally there was the 
great lack of experience with atomic energy itself and with many of the devices em- 
ployed in the legislation. 

The book meets these difficulties sensibly. There is a useful introductory chapter 
defining the control problem and summarizing concisely the basic facts about nuclear 
fission. There is, by way of appendix, a beautifully lucid statement by Dr. E. U. 
Condon, together with a glossary of scientific terms, reprinted from Report No. 1211 
of the Senate Special Committee on Atomic Energy. Thus the basic scientific terminol- 
ogy of the Act (source material, fissionable material, radioactive by-product, power, 
device utilizing atomic energy), is made sufficiently intelligible for the purposes at 
hand. It should be noted that one interesting aspect of the legislation for the student 
of law is its almost unique dependence upon the physical sciences. 

* During the drafting of the legislation, Mr. Miller was assistant general counsel for the 
Office of War Mobilization and Reconversion, and Mr. Newman was counsel for Senate Com- 
mittee on Atomic Energy. 

* Four chapters of the book have been given advance publication in periodicals: Control of 
Information Relating to Atomic Energy, 56 Yale L.J. 769 (1947); America's Most Radical 
Law, 194 Harper’s Magazine 436 (May, 1947); Patents and Atomic Energy, 12 Law & Con- 


temp. Prob. 746 (1947); Freedom of Science in America, 180 Atlantic Monthly 27 (Sept., 
1947). 
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In handling the exposition of the law the authors have been aided by the fact that 
the statute itself is clearly organized and drafted. It is perhaps a mild criticism of the 
book that it follows so closely the pattern of the statute; the authors might have been 
somewhat more adventuresome in grouping their discussion around major themes of 
the legislation, and might have been a little less patient in the exposition of the more 

Also we are tempted to ask that certain additional matters be included. It is true 
that on occasion there is sharp and effective reference to legislative history, as in the 
discussion of the Commission’s power to set up libraries and information services 
which was left ambiguous by deletion, during the House debate, of the explicit provi- 
sion of the Senate Bill. However, since the authors were at an exceptional vantage 
point to observe the legislative history, a fuller discussion of the legislative background 
would have been valuable.’ While the authors are acutely aware of the paramount im- 
portance of international control of atomic energy and of the dependence on it of do- 
mestic controls, they confine themselves to a brief discussion of Section 8 which ex- 
plicitly subordinates the domestic legislation to any future international arrangements. 
Here, we would have been grateful for fuller discussion of the Acheson-Lilienthal Re- 
port, the Baruch proposal, and the subsequent UN debates. Finally, the authors ap- 
pended the British Atomic Energy Act of 1946, enacted a few months after our own. 
Since the British Act appears both radically simpler and less punitive than the Ameri- 
can, a chapter comparing the two, with due allowances for the differences between the 
British and American problems, would have been welcome. 

The American Act deals with three related problems: that of physically controlling 
the incalculable dangers in the use of atomic energy; that of insuring a socially just 
exploitation of the commercial possibilities of atomic energy; and that of encouraging 
further research. It is true that the areas of these problems overlap; thus, the patent 
regulation while impinging chiefly on commercial use also has its security aspects, and 
the control of information, while mainly a security matter, has substantial impact on 
research. The book gives each of these major problems approximately equal attention. 
The authors in general approve the solutions of the problems of control and commercial 
utilization; they are less sympathetic with at least part of the approach to research. 
Throughout, their discussion is sufficiently broad to provoke the reader to reflection 
on the major social implications of the legislation. 

The authors are frequently amused by the paradox that a most conservative Con- 
gress enacted with dispatch and enthusiasm a measure which contains, to use their 
metaphor, “‘a socialist island.” The physical control mechanisms turn on granting the 
Commission, on behalf of the government, an absolute monopoly of all fissionable ma- 
terial and a virtual monopoly of facilities for the production of fissionable material. 
The Commission, in conjunction with the President, determines both the production 
and allocation of fissionable material. Perhaps the single most fascinating feature of 
the regulation is that at the moment so very few and very scarce materials are in the 
fissionable category. Whatever the likelihood that materials of greater commercial cur- 
rency will enter the fissionable category, there can be no final assurance that the uni- 
verse is ultimately conservative in this respect. There remains therefore the slight 
but tantalizing possibility of substantial socialization of the American economy by 
dictate of the physical rather than the social sciences. 


3 Mr. Miller has since reported the legislative history. Miller, A Law Is Passed—The Atom- 
ic Energy Act of 1946, 15 Univ. Chi. L. Rev. 799 (1948). 
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The authors do an excellent job in delimiting the present boundaries of their “‘is- 
land” and in calling attention to the fact that the Act has invariably effected only the 
minimum invasion of private property required for security and safety. Thus the 
regulation of source material, of commercial devices, and of radioactive by-products 
was made decreasingly stringent. The authors are also appreciative of the important 
role of the management contract under which Commission facilities are operated by 
private companies. 

Licensing and adjustments of the patent system are the key to the regulation of 
commercial use. Commercial uses are but hazily foreseeable at the moment and there 
are size and safety factors which are likely to pose formidable obstacles. In any event 
it is unlikely that a legislature has ever been asked to legislate on a matter in such com- 
plete ignorance. The regulation is accordingly flexible. All devices for the utilization of 
atomic energy must be licensed by the Commission; patents on them which are “af- 
fected with the public interest” are subject to compulsory licensing. No commercial 
use is authorized until the Commission has first submitted to the President, who for- 
wards it to Congress, a recommendation supported by an elaborate report on the eco- 
nomic as well as the security and safety aspects of the device; if Congress fails to act 
in ninety days the recommendation then automatically becomes effective. As Mr. 
Miller and Mr. Newman admiringly point out, “For once the power to obstruct would 
be on the side of those who supported the innovating program of the Commission 
rather than on the side of those who wished to maintain the status quo.” 

It should be noted that the licensing power will relate primarily to safety factors 
and to the possible scarcity of fissionable materials, and that compulsory licensing of 
patents does not, of course, eliminate financial rewards for inventiveness. Hence these 
provisions are scarcely within the socializing range of the Act, nor can one disagree 
much with the authors’ conclusion after their excellent review of the patent provi- 
sions: “Upon analysis, this painstakingly fair and even generous series of provisions 
seems scarcely to merit the extravagant abuse that has been directed against it.’’ 

The Act contains a series of interlocking provisions with respect to research. On the 
one hand, research is specifically exempted from most of the control provisions, and 
Section 3 is a directive to the Commission to encourage and sponsor research over a 
wide field by various financial aids, and to conduct research itself. On the other hand, 
Section 10 dealing with control of information raises serious obstacles for the conduct 
of research. The book is at its best on both aspects of the problem. The authors with 
vigor and imagination have sketched a picture of the extent to which research in 
America today is directed by decisions on a commercial basis and have attacked with 
gusto and success the bogey that federal aid to research will jeopardize the freedom 
of science. It is here that the Act touches on a matter of fundamental concern to 
American science, and its success will afford a compelling argument for a national re- 
search program. 

The book asks the right question concerning the control of scientific information, 
namely, whether we will not lose more in the deterring of science than we will gain in 
security. Here the argument echoes the one made some three hundred years ago in the 
Areopagitica on the licensing of books as a discouragement to the pursuit of truth, 
albeit some of the Miltonic thunder is missing. And the authors would appear to in- 
dorse heartily the wisecrack of Dr. Leo Szilard that there is no secret and we intend to 
keep it. 
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_ A critical feature of the secrecy provisions is their failure to supersede the Espionage 

Act. The authors make a detailed and informative study of the overlap between the two 
laws and argue convincingly that this is a serious defect in the new legislation. We are 
told: “If, therefore, Section 10(b)(6) is so construed that the Espionage Act remains 
in force for private research as well as governmental activities, the scientists have, in- 
deed, sustained a crushing defeat and the more moderate and enlightened information 
provisions of the Atomic Energy Act are little more than pietisms.” As an offsetting 
factor, however, the book reminds us that the Act does a relatively discriminating job, 
having made a bad initial assumption as to the desirability of control; for the ordinary 
nuclear scientist its chief impact may be the inconvenience of securing clearance from 
the Commission on borderline publication questions and the awkwardness of being a 
bit skeptical of his friends. 

We are inclined in the end to accept the authors’ estimate that “the information 
section of the Atomic Energy Act is principally significant as symptom and warning.” 
It seems probable at the moment that the chief discouragement of scientific inquiry 
will come not from the Act’s additions to the law of treason and the catalogue of capital 
crimes, but from procedures outside the scope of the Act, such as those of Congressional 
investigating committees, and from the emergence of an unfortunate technique of gov- 
ernment by defamation. 

Harry KAtven, Jr.* 


The United Nations. By Herbert Vere Evatt. Cambridge: The Harvard University 

Press, 1948. Pp. 154. $2.50. 

The United Nations Organization from its very inception has been criticized as 
being inherently incapable of keeping the peace.’ Dr. Evatt in his book, which is a 
revision of the 1947-48 Holmes lectures delivered at Harvard Law School, does not 
attempt to meet this criticism. He accepts the institution as given, traces its formation, 
describes its structure and operation, and makes proposals for interstitial reform. He 
speaks with distinction and with special authority derived from his important role in 
the formation and operation of the organization. His book, which is fresh and non- 
technical, should interest a wide audience. 

Nevertheless, there are several aspects of Dr. Evatt’s work which invite criticism: 
1) He tends to overstate the importance of the changes in the Dumbarton Oaks Pro- 
posals which were made at San Francisco. 2) His optimism about the organization’s 
prospects, although perhaps an occupational necessity, is not justified either by an 
a priori analysis of the Charter* or an objective examination of the organization’s 
record. 

3) He gives excessive attention to the formal veto power within the Security Council 
and formal methods for circumventing it, but does not give enough attention to the 


* Assistant Professor of Law, University of Chicago Law School. 


*See Schuman, The Dilemma of the Peace-Seekers, 39 Am. Pol. Sci. Rev. 12 (1945); 
Borchard, The Impracticability of “Enforcing” Peace, 55 Yale L.J. 966 (1946); Meyer, Peace 
or Anarchy (1947). Although Mr. Schuman dealt with the Dumbarton Oaks Proposals his 
argument is equally applicable to the Charter. 


* Note 1 supra. 
3 See Hamilton, The United Nations at Work, 37 Yale Rev. 88 (1947). 
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de facto veto power outside of the Council which results both from the existing dis- 
tribution of physical power and the basic character of the United Nations Organization 
as a loose league of “sovereign” states. 

The United Nations is divided into three sections: 1) the formation of the United 
Nations, 2) the work of the organization, and 3) its future. In the first section, Dr. 
Evatt finds that the preparation of the final Charter and its predecessor, the Dumbar- 
ton Oaks Proposals, before the war had ended, had a significant effect on the character 
of the final product. The Charter, however, reflected first the new and peculiar dis- 
tribution of military power which emerged out of the war,‘ and secondly a careful 
attempt to avoid domestic political opposition, particularly in the United States.’ 
These factors would have been at least as influential during the postwar period, and it 
seems unlikely that the Charter would have been fundamentally altered had it been 
drafted after hostilities had ended. Conceivably, the courtesy veto to some of the 
weaker powers, such as China, might have been omitted if the Charter had been 
drafted after the Japanese surrender. Similarly, Russia’s successful bid for three votes 
in the General Assembly might have met stiffer United States resistance. It is, how- 
ever, difficult to see how such modifications would have materially affected the general 
character of the resultant organization or the course of events since its establishment. 

Dr. Evatt describes the San Francisco Conference largely in terms of the clashing 
points of view of the large and smaller powers. He emphasizes that the broad veto 
power, which he considers the vital flaw in the Charter, remained intact only because 
the great powers smothered small power opposition by making the veto the price of 
any international organization. He applauds the persistence of “Australia and other 
non major powers’ in the successful fight to broaden the authority of the General 
Assembly to discuss and recommend. Here he rides his thesis too hard. There were 
major powers who joined with Australia in this fight. It was Senator Vandenberg, as a 
member of the United States delegation, who phrased the slogan—the General As- 
sembly should be the ‘town meeting of the world”—a slogan which became the battle 
cry of Dr. Evatt and others urging the expansion of the Assembly’s authority. In fact, 
during the San Francisco debates, Dr. Evatt generously acknowledged the Senator’s 
support, stating: “I want to conclude . . . by paying tribute to Senator Vandenberg, 
who from the first was a keen advocate of the widest powers of discussion and criticism 
by the Assembly, . . .””7 

It is this expanded authority of the Assembly, which, as Dr. Evatt tells us, has been 
the legal basis for the creation of the Little Assembly and the Greek Investigating 
Commission, and for the recommendation of the partition of Palestine*—developments 

4See Millis, The United Nations Charter and Peace, 35 Yale Rev. 14, 21 (1945). 

5 Ibid., at 15-18. 

* Italics added. 

7 United Nations Conference on International Organization 192, 209 (1945). It is an amus- 
ing and possibly a significant measure of the nationalism of the ‘“‘internationalists” to compare 
Dr. Evatt’s and Hamilton Fish Armstrong’s allocation of credit for the expansion of the 
Assembly’s authority at San Francisco. The latter tells us that this expansion resulted from 
one of the “‘toughest fights” of the American delegation at San Francisco. Armstrong, Cal- 
culated Risk 54 (1947). 

* The legal basis for the enforcement of the Palestine partition would have been strength- 
ened if the partition resolution had made it clear that the General Assembly was discharging 
the responsibility for approving changes in the mandate which had been conferred on the 
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which reveal an attempt to redistribute responsibility for the maintenance of security 
from the veto-ridden Security Council to the General Assembly. 

Dr. Evatt describes other changes in the Dumbarton Oaks Proposals which were 
stimulated by the smaller nations. He tells us, for example, that the Economic and 
Social Council was to be a very weak organ under the Dumbarton Oaks Proposals. He 
finds that the pledge by members in Article 56 of the Charter “to take joint and sepa- 
rate action to promote full employment and higher living standards” greatly strength- 
ened the economic provisions of the Charter. It is, however, difficult to see how this 
ambiguous pledge will advance international economic collaboration. Good resolutions 
to achieve full employment are no more meaningful than resolutions for promoting 
happiness. They formalize agreement on an end which is universally accepted as de- 
sirable while they are silent on the crucial problem of what constitute appropriate 
means. 

Even though stronger rhetoric was incorporated in the Charter’s economic and so- 
cial provisions, the apparent grant of additional authority was largely nullified by the 
amendment to the domestic jurisdiction clause, which was proposed by Australia and 
was embodied in Article 2, paragraph 7 of the Charter.» Under the Dumbarton Oaks 
Proposals the domestic jurisdiction clause was a limitation only on the pacific settle- 
ment of disputes by the Security Council,"* and did not bar discussion or recommenda- 
tions regarding national economic policies. In the Charter, the clause was transposed 
so as to limit all the activities of all the organs of the United Nations." As a result, 
the organization was apparently denied authority to recommend changes in the 
economic policies of particular countries, e.g., tariff policy, on the ground that par- 
ticular policies do not promote “full employment,” etc.” 

In the second section of The United Nations Dr. Evatt looks for “some underlying 
causes” of the organization’s failures. He refers principally to the failure to conclude, 


League Council. Benjamin V. Cohen, The United Nations and Palestine, N.Y. Herald Tribune, 
Pp. 22, col. 6 (March 17, 1948); see resolution of the General Assembly of the United Nations, 
dated February 12, 1946, part C., U.N. Yearbook 1946-47 111, and resolution of General 
Assembly of League, dated April 18, 1946. Ibid., at 575. 

* That paragraph provides, in part, as follows: ‘‘Nothing contained in the present Charter 
shall authorize the United Nations to intervene in matters which are essentially within the 
domestic jurisdiction of any state or shall require the members to submit such matters to 
settlement under the present Charter; . . .” See Goodrich and Hambro, Charter of the United 
Nations 72 (1946). 


*° Dumbarton Oaks Proposals, c. vii, Sec. A, par. 7; Goodrich and Hambro, op. cit. supra 
note 9, at 72. 

™ Thid. 

™ Dr. Evatt states (at 132) that “the Economic and Social Council [may] . . . examine the 
extent to which members of the United Nations have carried out such specific obligations as 
the pledge to promote full employment and higher standards of living.” It is not clear whether 
“examination,” i.e., inquiry and investigation, would be considered “‘intervention” within the 
meaning of Art. 2, par. 7 of the Charter. It does seem clear that Art. 2, par. 7 was intended to 
block the organization from criticizing national economic policies which were not the subject 
of international agreements. Goodrich and Hambro, op. cit. supra note 9, at 75; Dept. of 
State, Report to the President on the results of the San Francisco Conference 43-44 (1945); 
Kelsen, Limitations on the Functions of the United Nations, 55 Yale L.J. 997, 1006 (1946). 
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outside of the United Nations Organization, peace treaties with Germany, Japan, and 
Austria. The unsuccessful treaty negotiations, as well as the failure of the organization, 
are, of course, bound up with the larger conflict between Russia and the West. If we 
are to reach the “underlying causes” of the organization’s failure, we must wrestle 
with the forces which have generated the larger conflict. There are no easy answers 
here, and we can sympathize with Dr. Evatt’s decision not to explore the questions, 
given his official responsibilities and the limitations of a short book. 

Dr. Evatt briefly evaluates the work of the various organs of the United Nations 
and points to the difficulties which have prevented further progress. The “failure of 
the Security Council to discharge its responsibility” Dr. Evatt attributes principally 
to an “excessive and almost irresponsible use of the veto” by Russia. In an illuminating 
analysis of the deliberations within the Council, Dr. Evatt shows how the veto has 
been exercised “either in circumstances when the vital interests of the Soviet Union 
were not affected or in apparent breach of understandings given at San Francisco by 
the Great Powers.” He traces the use of the veto by Russia to exclude applicants for 
admission to the organization and criticizes the Russians for introducing extraneous 
considerations, such as the applicant’s neutrality during the war or the fact that the 
applicant does not maintain diplomatic relations with Russia. He is also critical of the 
Soviet practice of “block-booking”—withholding favorable Soviet action on some ap- 
plicants until the admission of other applicants is recommended. 

The United States and the United Kingdom have not been as blameless in these 
matters as Dr. Evatt’s silence implies. When the petition of Albania, the first applicant 
for admission, was before the Security Council, both the United States and the United 
Kingdom not only “expressed doubt as to whether the Albanian Government was 
peace loving and able to carry out the obligations of the Charter,” but also “pointed to 
the fact that their governments did not maintain diplomatic relations with the govern- 
ment of Albania.”*s Similarly, the United States at one stage of the discussion on ad- 
missions proposed that all of a group of applicants be admitted en bloc; after the de- 
feat of this proposal, it opposed the admission of particular applicants within the 
group.*4 

The criteria of admission—a peace-loving state, able and willing to carry out the 
Charter’s obligations—are, of course, extremely nebulous.* Dr. Evatt treats them as 
if they were subject to precise and objective application. Given such criteria and the 
Soviet fear that the General Assembly is a forum for building up an anti-Soviet bloc, 
it is to be expected that Soviet voting on admissions will involve an estimate of the 
applicant’s probable voting alignment. Nor is it clear (or to be expected) that the 
United States and United Kingdom have disregarded this factor. The whole procedure 
for admission to the United Nations Organization is an invitation to maneuver for 
future voting power." 


3 The quotation is from a summary of Council deliberations set forth in the U.N. Yearbook 
1946-47, at 415. 


4 Thid., at 414, 421. 
*§ See Kelsen, Membership in the United Nations, 46 Col. L. Rev. 391, 393 (1946). 


™ The League procedure was much more satisfactory. Art. 1 of the Covenant named certain 
non-signatories who could accede to the Covenant by depositing a declaration with the 
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Dr. Evatt finds that the work of the Assembly, although suffering from blemishes 
such as propaganda in debate and voting blocs, has been successful. The basis of this 
judgment is not clearly set out, and the reader may wonder whether Dr. Evatt is not 
a very indulgent father when he approaches the Assembly’s work. He tells us that 
“not only does the Assembly help to shape world opinion, it is shaped by world opin- 
ion.” However, given the barriers to the free flow of information and the never-ending 
stream of national propaganda, the Assembly often can preach only to the converted. 
World opinion is, moreover, elusive, if not mythical, at any time, and particularly 
when the world is split in two. In any event, it would be helpful in connection with an 
evaluation of the Assembly’s work to have some evidence of the impact of its action 
on national policies. On the other hand, it would also seem desirable to consider the 
failure of certain member nations to comply with Assembly recommendations which 
they find uncongenial. South Africa’s noncompliance with the resolutions regarding 
the treatment of Indians‘? and Argentina’s with the Spanish resolution** come to mind 
as instructive examples of the limitations of “world opinion.” Dr. Evatt’s silence on 
these matters is in sharp contrast with his attack on Soviet non-cooperation with the 
Assembly and the other organs of the organization. 

He points to the preliminary discussion of the Palestine question as evidence of the 
Assembly’s success. The developments which occurred after the publication of his book 
but which were foreshadowed by the stubborn imperatives of the struggle for power 
require a reversal of this judgment. They are a reminder that international “moral 
pressure” unsupported by power does not override deeply held local convictions or the 
corresponding local policy. Such convictions are, or can be rationalized into, an expres- 
sion of national morality; and in a contest between national and international moral- 
ity, the cards are stacked against the latter. This is not intended to suggest that the 
Assembly is doomed to complete ineffectiveness. It is intended to suggest that the As- 
sembly’s action will affect important policies of a member nation only if there is power 
in the background or if there is in existence within the member nation a strong and 
like-minded group whose position will be strengthened by Assembly action. 

In the final section of his work, which deals with the future of the Organization, Dr. 
Evatt renews the suggestion which he fought for at San Francisco, that the veto be 
excluded from pacific settlement of disputes and be limited to enforcement action. 
Since Soviet opposition’? bars the adoption of this proposal, he argues that “other 
members of the United Nations must look elsewhere for the best available means for 
insuring that the United Nations takes what action it can in the field of international 
peace and security.”” The new focus is the expansion of the functions of the veto-less 
General Assembly. Dr. Evatt applauds this expansion as it is reflected in the As- 


Secretariat. The admission of states, colonies, etc., not so named required a two-thirds vote of 
the Assembly. 


173 U.N. Bull. 525 (1947). 
*® U.N. Yearbook 1946-47, at 130; New York Times, § 1, p. 8, col. 4 (Dec. 17, 1946). 


9 See the statement of Mr. Vishinsky during the opening debate in the General Assembly 
on Sept. 17-19, 1947 in U.N. Document, A/P. V. 82-85 (Sept. 17-19, 1947), partially repro- 
duced in Padelford, Current Readings on International Relations, No. 3, 217 (1948). 
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sembly’s establishment of the Greek Investigating Commission and the Little As- 
sembly. With respect to the latter, he adds the caveat that “it may be so weak that it 
will tend to reduce the status of the Assembly itself.” 

These subsidiary organs are, of course, an understandable response to Russian 
vetoes. Dr. Evatt properly dismisses the Soviet charge that their establishment is 
“unconstitutional.” Nevertheless, he does not indicate what they can accomplish in 
the face of the fact that they have been boycotted by the Soviet group. They purport 
to rely on “moral pressure,” but the boycotting nations have denied their moral au- 
thority. They may, of course, further solidify, or gain new adherents for, the anti- 
Soviet bloc, but it is doubtful that a majority in the Assembly is much more effective 
for this purpose than debate, followed by a Soviet veto, in the Security Council. What- 
ever role these new instruments of the Assembly may play, it seems clear that they 
merely reflect and institutionalize the gap between Russia and the West; they do not 
bridge that gap. They may foreshadow an attempt to build a new “security” system 
without and against Russia; they do not appear to strengthen the existing system. 

Dr. Evatt’s discussion of the veto, its amendment, and its circumvention, is con- 
cerned mainly with the legality of the new organs and with the rhetoric of majority 
rule. This rhetoric may be persuasive and comforting to Americans who can generally 
rely on the familiar 9-2 majority against the Russians in the Security Council. It is 
not surprising that the Russians, quite apart from any theoretical insistence that the 
“unanimity principle” reflects the realities of power distribution, respond differently. 
They can “justify” the veto because of immediate practical considerations. It protects 
their satellites** against adverse recommendations approved by an unfriendly majority 
in the Council. The veto question is obviously not an abstract debate about majority 
rule but is another engagement in the cold war. , 

If we look more closely at the Charter and the existing distribution of physical 
power, the engagement does not seem to be an important one. There is no legal obliga- 
tion on the part of member nations to comply with recommendations concerning 
pacific settlement, whether these recommendations are made by the Security Council 
or the General Assembly. There is no right on the part of the Organization to compel 
such compliance. A Council recommendation is simply a consolidation of general 
sentiment. Although this interpretation has been criticized as destructive of the au- 
thority of the United Nations,” it appears to be required by both the language and the 
legislative history of the Charter.*4 

The proposed change in the veto, although it might increase the number of Council 
recommendations, would not increase their legal or practical significance. Each nation, 


* A permanent member of the Security Council may not formally veto a recommendation 
of pacific settlement in a dispute to which it is a party. See Charter, Art. 27, par. 3; Goodrich 
and Hambro, op. cit. supra note 9, at 125 (1946). 


* Goodrich and Hambro, op. cit. supra note 9, at 152, 153. 


™ Ibid.; see also Hearings before Senate Committee on Foreign Relations on the Charter of 
the United Nations, 79th Cong. 1st Sess., at 278-79 (1945). 


*s Benjamin V. Cohen, The United Nations and Palestine, New York Herald Tribune, 
p. 26, col. 6 (March 16, 1948). 


™ Notes 19, 20 supra. 
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whether or not represented in the Council, would still have a de facto veto over adverse 
recommendations. The veto of the Palestine partition exercised by the Arabs and/or 
the United States is an instructive example.** Whether the de facto veto would be 
exercised in a given case would depend on subtle calculus by a nation prejudiced by 
the recommendation and in a position to prevent compliance. The immediate and 
direct impairment of its position resulting from compliance would be weighed against 
the “goodwill” cost of flouting the organization’s recommendation. 

Generalizations about the varying responsiveness of different nations to inter- 
national “moral” pressure are dangerous,” particularly when the pressure seems to be 
going largely in one direction. But since proposals to change the veto have been stimu- 
lated by, and are directed at, the practices of Russia and her satellites, we may note 
that these countries appear to have rather tough hides. Even if Russia could not pre- 
vent uncongenial recommendations by the use of the formal veto within the Council, 
she could often prevent compliance with these recommendations by the use of the 
de facto veto outside the Council. 

The crucial veto problem results from the retention of right and power by each 
member of the United Nations Organization to exercise the de facto veto after the 
Council has made its recommendation. Formal or informal exclusion of the veto from 
the field of pacific settlement would not touch this problem. The problem is inherent in 
the basic character of the United Nations as a league of “‘sovereign states,” each one 
of which is legally and physically immune to coercion by the organization designed to 
effect compliance with the Organization’s recommendations for pacific settlement. 

In addition to the exercise of the restraint in the use of the veto, Dr. Evatt makes 
some sound, although necessarily general, proposals for procedural revisions, the im- 
provement of the secretariat, bolder participation by the Secretary-General in the 
work of the Organization, the avoidance of duplication by the various committees, 
commissions, and specialized agencies which have mushroomed in the international 
economic and social field, the expansion of world economic statistics, and the avoidance 
of propaganda in United Nations debate. 

He concludes with an admission of the secondary character of all of his proposals: 
They cannot “lead to a substantial improvement in the work of the United Nations so 
long as there are suspicion and lack of good will and understanding among its members, 
particularly several major powers.” He properly implies that the United Nations Or- 
ganization can do very little to achieve this understanding. The conclusion, unstated 
in his book, but underscored by the headlines, is that the Organization has only the 
remotest relevance to the current search for international peace and security. 


BERNARD D. MELTZER* 


Patterns of Union-Management Relations. By Frederick H. Harbison and Robert 
Dubin. Chicago: Science Research Associates, 1947. Pp. ix, 229. $3.75. 
Analysis of labor-management relations has lately entered a new stage of develop- 
ment as a result of group planning of research projects that is now taking place in re- 
*s There was, of course, an assembly recommendation in the Palestine case, but its legal 
consequences are no different from those of a recommendation by the Security Council. 
* See Carr, The Twenty Year Crisis, Chap. 9, esp. p. 213 (1939). 
* Professor of Law, University of Chicago Law School. 
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cently established units within a number of our universities, such as the Industrial Re- 
lations Center at the University of Chicago, from which this present volume comes. In 
this instance an economist and sociologist have combined their efforts to analyze labor- 
management relations within a “new framework.” This book deals chiefly with the re- 
lations of General Motors and Studebaker with the United Automobile Workers 
(CIO), Its description is interesting, and its analysis is stimulating and provocative. 
It seems certain to make a real contribution to the study of this field because of the 
questions it raises and the controversies to which it will surely give rise. 

The description of labor-management relations in these two automotive companies 
is cast in a novel setting. The authors emphasize a concept of power centers or“. . . . 
situations wherein both the union and the company, by virtue of their size and 
strength, have a far-reaching influence on many other union-management relation- 
ships, if not on the economy as a whole.’ The parties in these power centers are there- 
fore pattern-setters, while the parties elsewhere follow the pattern, at least in part. 
General Motors is classified as setting a pattern; Studebaker as following it, especially 
with regard to wage rates. 

At General Motors, as in every power center, a strong management and a strong 
union are playing for high stakes. In this instance, the long-run consequences of each 
move are carefully analyzed. The parties compete for the loyalty of the employees and 
the support of public opinion. Problems are handled in a formal and legalistic manner, 
with major emphasis on consistency with established policies. There is considerable 
friction and distrust between the parties. The company seeks to “contain” the union 
within its present sphere of activity, while the union seeks a scope of collective bargain- 
ing broader than is generally found in American industry, and has on several occasions 
made public appeals for joint or public industrial planning. The union thinks that the 
company would like to break it, and the company is convinced that an ultimate goal 
of the union is major revision of our capitalistic economy. 

This is indeed a picture of sharp conflict. The authors recognize that it is only the 
less attractive part of the total picture. They indicate that relations at many of the in- 
dividual plants are wholesome and mutually satisfactory and that both parties do a 
successful job of contract administration. Though the authors devote considerable 
space to this brighter part of the picture, their focusing of attention on contract negoti- 
ation (in accordance with their power-center concept) may give the reader an unduly 
dark impression of the character of the over-all relations. The extent to which the re- 
lations in many General Motors plants are equally satisfactory to management, the 
union and the employees seems less vividly portrayed than in the case of Studebaker, 
because in the subsequent analysis attention is centered on the company-wide function 
of contract negotiation. 

The situation at Studebaker is characterized as “‘. . . . a practical working model of 
what we term ‘constructive union-management relations.’ ”* The company has never 
had a major strike. The union is stable and secure, with extensive membership par- 
ticipation. The scope of collective bargaining is almost unlimited, negotiations being 
conducted on a “problem-solving” approach without particular regard to pre-estab- 
*P. 181. 


*P. 202. 
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lished policies. The parties demonstrate a high degree of mutual trust. The authors are 
persuasive in indicating that the development of these policies and attitudes was facili- 
tated by the financial insecurity of the company during the previous decade and the de- 
pendence of the community (South Bend) on the 12,000 jobs involved. One might wish, 
however, for a more detailed exposition of the early relations and of the subsequent 
major changes of policy or attitude by the parties. Such an addition might permit a con- 
clusion regarding the significance of initial management attitudes toward union recog- 
nition as a partial explanation of the differences in the current labor relations of the two 
companies. 

The reviewer finds himself in general agreement with the descriptive portions of the 
volume, but in considerable disagreement with the analytical portions. The “new 
framework” in which this study is set is mentioned but not explained. It is to be set 
forth in a later book. However, one can surmise, from the organization of this book and 
from statements made elsewhere by the authors, that the central core of the framework 
includes a separation and contrasting of pattern-setting and pattern-following rela- 
tions. Together with this is the characterization of pattern-setting situations as “‘pow- 
er centers” and some emphasis on the “bigness” of the parties at these focal points, 
plus a concept of “constructive labor-management relations” as here exemplified by 
conditions at Studebaker. However, the two concluding chapters do not contrast the 
situations at General Motors and Studebaker directly, but only indirectly. The first of 
these chapters contains a discussion of some characteristics and problems of power cen- 
ters. The second presents conclusions regarding the nature of constructive relations. 

Whatever the central purpose of the book, the choice of General Motors and Stude- 
baker as sources of contrasting material is difficult to understand. If the purpose was 
to contrast a leader and a follower, might it not have been better to compare General 
Motors and Chrysler? The authors say that Chrysler seldom sets the pattern, yet it is 
in other respects much more analogous to General Motors. 

General Motors and Studebaker are so entirely dissimilar in all respects except type 
of industry that it is difficult to conclude which of the differences are responsible for the 
contrasts in their labor relations. The implication of the authors that pattern-following 
is a major explanation is not convincing. In the first place, the conformity to pattern 
applies chiefly to basic wage rates, yet even in wage administration the similarity is so 
slight that Studebaker uses an incentive wage system in contrast to the general pattern 
of straight hourly rates. Second, why should the authors conclude that negotiation of 
their own basic wage rates by the parties at Studebaker would adversely affect their 
relations when it is said’ that wages have not been a major bone of contention at Gen- 
eral Motors? Incidentally, the General Motors-Studebaker contrast might have been 
more fruitful if the study had included a detailed analysis of relations in some single 
General Motors plant of about the same size as Studebaker and located in a city similar 
to South Bend. 

If a major purpose of the book was to reach conclusions regarding pattern-setters (as 
might be inferred from chapter vi), should not the study have covered other power 
centers? Some references are made to the relations at U.S. Steel in support of the gen- 
eralizations that are drawn, but the reader may wonder whether the similarities be- 


3P. 86. 
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tween the relations at General Motors and U.S. Steel are not emphasized at the ex- 
pense of the differences. Moreover, the factors listed in this chapter as characteristics 
of relations in a power center seem to apply much more to size than to leadership. Per- 
haps there is need for sharper differentiation between the concepts of “‘bigness,”’ “pow- 
er center” and “pattern-setter.” After all, it may well be that Studebaker itself does 
a good deal of pattern-setting for other companies in South Bend, though there is no 
reference to this in the book. 

If a main purpose of the volume was to determine the nature of constructive labor- 
management relations, the conclusions would be more convincing if some other com- 
panies had been included in the study or even if some of the more successful aspects of 
relations at some General Motors plants had been drawn upon for this purpose. It 
would be very useful to analyze a number of instances of constructive relations in order 
to see what are the common causal factors. It would be necessary to use some criteria in 
selecting the instances. The authors suggest that constructive relations exist “... . 
when a union and a company harmonize divergent goals into an effective working 
agreement.’’* This definition needs more elaboration than it receives in the final chapter. 
For example, is not labor efficiency an essential element in an effective working agree- 
ment? The authors, however, give only slight attention to labor productivity in either 
company. 

In summary, it seems doubtful that some of the conclusions are adequately support- 
ed by the material set forth in this book or could possibly be supported by a study of 
this necessarily limited scope. In formulating their conclusions, the authors have in- 
evitably drawn upon their wide knowledge of labor relations throughout American in- 
dustry. To suggest that some of the conclusions are insufficiently supported is not to 
say that they are necessarily invalid. It is suggested, rather, that they are at least pre- 
mature. This is only the first of a series of publications planned by the authors and 
their immediate associates. When more of these studies have appeared, the present 
conclusions may be much more thoroughly substantiated. 

In view of the current extensive research activity in this field, it is to be hoped that 
the authors will give in their future publications a more complete description of their 
methodology than is contained in the single footnote on this subject in the present 
volume. 

Lawyers who serve as consultants on labor-management relations should find in 
this book many suggestions regarding methods that are conducive to the achievement 
of good relations. 

Wri1am H. McPuerson* 


Men of Law. By William Seagle. New York: The Macmillan Co., 1947. Pp. 391. $5.00. 


This volume, in a literary style which is delightful, crams into 355 pages a wealth of 
information concerning the lives and achievements of fourteen illustrious men who en- 
riched jurisprudence. 









4P. 202. 
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The writer did not content himself by beginning with the age of courts, trials, and 
lawyers, but ran back centuries of time into the prelegal period when primitive man 
managed to get along without law. The book deems the blood feud as “the matrix of all 
law” and shows how its use eventually developed a means of buying off vengeance in 
the form of a composition. Rushing through the centuries, the author brings his readers 
to the epoch when the state was formed and courts were created. The operation of the 
latter, so this book shows, caused people to seek control over judicial discretion, 
and thereby law-making was ushered in. At this point the author introduces the first 
of his Men of Law. 

The author, William Seagle, is an attorney who began his practice in 1923. He is 
now an Assistant Solicitor in the Department of the Interior. Mr. Seagle obviously is 
well read, and it is evident that he has done fruitful reflecting in the field of jurispru- 
dence. Apparently he has selected as a part of his life’s companions the great jurists of 
bygone days and has made himself so familiar with them that he is able to make his 
readers see them, not merely as historic figures, but as human beings. 

Mr. Seagle does not term his fourteen jurists as the greatest that the law has pro- 
duced; hence there is no occasion for a reviewer to compare these men with others. In 
one respect at least the author’s selection of these fourteen was fortunate. No two of 
them labored in the same field of jurisprudence, but each helped shape some phase of 
mankind’s legal systems. Those circumstances enable Mr. Seagle’s review of their lives 
to trace, step by step, the growth and development of our legal institutions. For in- 
stance, one of the fourteen codified the laws of his people; another, 1,500 years later, 
used legislation as the means of effecting a bloodless revolution; another assisted in the 
creation of the Roman law; still another helped to mold the form of equity jurispru- 
dence; and one was the fountainhead of international law. 

The first of the fourteen Men of Law is Hammurabi, who is described as the first 
codifier whose work survived. The review of that enlightened monarch’s life enables the 
author to show the manner in which written law, when placed directly before the peo- 
ple, supplanted the ancient customs. That forward-looking monarch was “the first 
great merchant-king.” In commenting upon the nations of antiquity which based their 
jurisprudence upon Hammurabi’s Code, the author dwells upon the phenomenon that 
the laws of an empire often lived on long after the empire itself perished. 

Solon, the lawgiver of Athens, is the second jurist whose life Mr. Seagle reviews. 
Social unrest and class conflict preceded Solon’s inauguration into office as archon. The 
author reviews the legislation effecting economic and social changes which Solon wrote 
and declares that it brought about mankind’s first bloodless revolution. Solon, accord- 
ing to this book, declared that he gave the Athenians the best laws “they could re- 
ceive,” and although “he hoped that by giving the people a share in the administration 
of justice they would be able to help themselves,”’ he came in later years to realize the 
ingratitude of the people. The book pays him the tribute of saying that he “created the 
Athenian democracy of the Great Age of Pericles.” 

From Solon the author goes to Gaius, a Roman jurist, for his third great man of law. 
The review of Gaius’ life enables the author to show the origin and development of the 
Roman law. He comments upon its dual nature and points out how it happened that, 
although other nations of bygone times employed courts, only the Roman law produced 
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lawyers. The bizarre manner in which a copy of Gaius’ Institutes was discovered in 
1816 and restored to legible form is dramatically told. 

Mr. Seagle’s fourth jurist also labored with the Roman law. He is Justinian, who, 
through his chancellor, Tribonian, gave us Corpus juris. An analysis of Corpus juris, 
Justinian’s purpose in compiling it, and the shortcomings of that great work are set 
forth. Justinian’s wife, Theodora, and others who contributed to his remarkable suc- 
cesses are described. Concerning Corpus juris, the author says: “Only in theology did 
a book exercise a comparable influence. Indeed, the compilation by Justinian was the 
secular Bible of Christendom.” 

The next whose life is reviewed is Hugo Grotius, a Dutch jurist, who was born in 
1583. Grotius enriched our libraries with many volumes, but the one upon which his 
fame rests is The Law of War and Peace, published in 1625 when Grotius was an exile 
in Paris. This volume, more than any other, brought forth the underlying principles of 
international law and caused Grotius to be deemed its founder. The manner in which 
Grotius, after being convicted of treason in his native land, escaped from prison 
through the intelligence of his devoted wife is told in a manner which would do credit 
to a writer of fiction. 

The sixth of the Men of Law is one of royal blood, Edward I, King of England. 
Mr. Seagle shows the course by which that intelligent ruler, who made England the 
first of the modern states, laid the foundation upon which the rising English Common 
Law was based. After his review of the life of Edward I, the author moves forward 
three hundred years to the reign of Queen Elizabeth and pictures her delivery of the 
Great Seal into the hands of Thomas Egerton who, upon being knighted, became Baron 
Ellesmere, Lord Chancellor of England. The sketch of Egerton’s life traces the origin 
and growth of equity jurisprudence. It points out: “Equity, in the sense of a mod- 
erating legal force, was familiar to the Babylonians, as well as to the Greeks and 
Romans.” The book mentions the successful defense by Egerton of the Chancery 
Court against the determined attacks of Sir Edward Coke. Mr. Seagle does not confine 
himself to dry legal dogma; he is concerned primarily with the men themselves and re- 
cites interesting facts concerning each. For instance, he mentions that Egerton was the 
son of unwed parents, that as a student he was diligent, that he was handsome, and that 
early in his practice he came to the attention of Queen Elizabeth. Concerning Egerton’s 
good fortune in the latter detail, the book declares that the Queen chanced one day to 
enter a courtroom where her future Lord Chancellor was arguing effectively against a 
revenue measure in which she had a vital interest. The Queen was so impressed with 
the young attorney’s ability that she was determined that he should never oppose her 

Naturally, the next chapter of the book is devoted to Sir Edward Coke. It begins: 
“Sir Edward Coke is the greatest name in the history of the Common Law.” The 
sketch of Coke mentions his arrogance, his savage prosecution of the treason cases, his 
unimpeachable integrity, his unbelievable industry, his unhappy second marriage, his 
fidelity to duty, and his unmatched knowledge of the law. Coke’s rapid climb in the 
profession from his first year when he represented successfully the posthumous nephew 
in the cause célébre known as Shelley’s Case, is portrayed. The author also traces 
Coke’s equally rapid rise in office-holding from the time when he served as Speaker of 
the House of Commons in Elizabeth’s reign to the day when James I appointed him 
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Lord Chief Justice of England. The remarkable independence which Coke displayed 
as a judge and which caused him to attack courageously the jurisdiction of the Court 
of High Commission, and even the royal prerogatives of James himself, receives men- 
tion. Finally, the author reviews the great service which Coke performed in the later 
years of his life in Parliament. There he developed some of the fundamentals of con- 
stitutional law. 

Sir William Blackstone, author of the Commentaries, is the ninth legal scholar who 
appears in this interesting volume. Lord Mansfield’s friendship for Blackstone receives 
attention, and the author does not fail to mention Blackstone’s poetry, his seven chil- 
dren, his love of port and rich food, and his resulting affliction with gout. After an ex- 
planation has been made of why the Commentaries became a classic, it is said: “While 
the Commentaries soon ceased to be an exposition of existing English law, it was itself, 
despite Blackstone, responsible for ushering in the era of legal reform. For the first 
time the Common Law had been so clearly delineated and exposed to public gaze that 
an irresistible pressure for reform was created.” 

Cesare Bonesano, Marchise di Beccaria, who was born in 1735, is the subject of the 
book’s next chapter. When Beccaria was 27 years of age he published a volume of less 
than two hundred pages which marked an epoch in the criminal law. A commentator 
declared: “Never before did so small a book produce so great an effect.” The author 
adds that Beccaria “did not reform the criminal law: he created it.” 

Jeremy Bentham is the subject of the next biographical sketch. As has been indi- 
cated, the author believes that Blackstone was unwittingly responsible for ushering in 
the era of legal reform. He attributes to Sir Henry Maine the remark that Blackstone 
made Bentham a jurist “by virtue of sheer repulsion,” Bentham’s aversion to the com- 
mon law and to the practice of law are traced. As the book points out, Bentham 
studied law under Blackstone and described his teacher as “the dupe of every prejudice 
and the abettor of every abuse. No sound principle can be expected from that writer 
whose first object is to defend a system.” Bentham is pictured as the greatest law re- 
former of all time, and his tireless efforts in behalf of codification, improvement of penal 
institutions, and simplicity of judicial structure are reviewed. The book alludes to 
Bentham’s inability to win a bride, notwithstanding his remarkable capacity for at- 
tracting to himself disciples. 

The next thirty-seven pages recount the life of John Marshall and, of course, de- 
clare that his outstanding contribution to jurisprudence was the doctrine of judicial 
supremacy. Many of the pages are sharply critical—critical of Marshall’s partiality 
and of the legal principles which he employed. In describing the law practice of the 
future Chief Justice, the book says that Marshall was “a property lawyer” and adds 
that he eventually acquired much of the Fairfax estate. “The ownership of the Fairfax 
estate,” so the author says, “is a leitmotif of John Marshall’s career, and it is a far 
more revealing guide to his conduct in both public and private life than any vision of 
nationalism. It dominated his attitude as a judge.” Every man on the bench who has 
leaned over backward in order to escape slurs of that kind based on purported self-in- 

terest will resent that observation. The author reviews critically Marbury v. Madison, 
Fletcher v. Peck, Cohens v. Virginia, and others of Marshall’s opinions which decided 
issues of public law. It is plainly evident that he disapproves the doctrine of judicial 
supremacy. In fact, he says, “.. . . the whole story of judicial review may perhaps be 
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summed up by describing it as a legal device for safeguarding the interests of the 
wealthy and the privileged, which was sold to the American people in the fair name of 
nationalism.” It is unfortunate that a book which contains much that is excellent in- 
cludes that misstatement. The author goes on: “It may seem strange that judicial re- 
view has survived the ordeal of the Civil War and all the political and economic vicissi- 
tudes of the American Republic before and since. The ‘nine old men’ have frequently 
moved the nation to anger, but never to the point of ridding itself of judicial suprem- 
acy.” Mr. Seagle acknowledges: “The institution of judicial review has long acted as 
the shock absorber of the whole American governmental system. .. . . It seems a great, 
if not an ultimate, conquest for the realm of law and the peaceable ordering of social 
relationships that even governments should be subjected to the hallowed judicial proc- 
ess by which the rights of individuals are determined.” The book pays Marshall the 
tribute of saying that his “is the greatest name in the history of American law.” 

Rudolf von Jhering, a German jurist, who was born in 1818, is the next who won a 
place in this book. Jhering, as pictured by Mr. Seagle, was an interesting teacher of the 
law who “might appropriately be called the Mark Twain of German jurisprudence. .. . 
Jhering has been called the German Bentham, but the comparison is not apt, for Jher- 
ing’s creed was a social utilitarianism. He did not share Bentham’s passion for codifi- 
cation.” Jhering was versatile. He was the author of a comic novel and “was not only 
the literary artist but the accomplished musician.” According to Mr. Seagle, Jhering 
succeeded Savigny as the predominant figure in European legal thinking. He wrote ex- 
tensively and the “magnum opus of his later years has been translated into English 
under the title of Law As a Means to an End.” Seemingly, he believed that law should 
permit the widest possible latitude to individual freedom and deemed that experience, 
as distinguished from reason, unfolds legal principles. 

The final chapter is devoted to Oliver Wendell Holmes. It is plainly evident that the 
author has an intense admiration for that jurist and for his toleration of legislative ex- 
periment. The chapter sets forth a brief but interesting sketch of Holmes’ life which be- 
gins with his New England Brahmin aristocracy and concludes with his death in 1935, 
three years after he resigned at the age of ninety-one from the Supreme Court. The 
author alludes to many interesting facts concerning this great jurist, such as the three 
wounds which he sustained while serving with the Union Army in the Civil War, his 
appointment in 1882 to the Massachusetts bench, his appointment by President Theo- 
dore Roosevelt in 1902 to the Supreme Court, the fact that the New York Evening 
Post described him as “a literary feller” when announcement was made of his appoint- 
ment to the Supreme Court, and the fact that, besides reading Latin and Greek liter- 
ature, he could enjoy risqué French novels. His disregard of legal postulates and his 
new approach to legislative interpretation receives extensive attention. The author 
finds that Holmes deemed the law a means of achieving social ends and that there ex- 
ists continuously a necessity for balancing conflicting interests. “Holmes was interested 
not in the rules, but in the reasons behind the rules; even in the ordinary and civil and 
criminal law, which dealt only with the small concerns of individuals, he always sought 
for the reasons of public policy which had been responsible for the origin or survival of 
@ particular legal rule of doctrine. He always asked what social end was served by 
them.” 


The value of the volume is enhanced by a thorough index, thirty-four pages in ex- 
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tent. Here is a book worthy of reading. Although the layman can peruse this book with 

profit, it is primarily adapted to lawyers. However well read one may be he cannot 

go through this book without adding something to his sum total of knowledge. 
GrorcE RossmMAn* 


Aviation Accident Law. By Charles S. Rhyne. Washington: Columbia Law Book Co., 

1947. Pp. x, 315. $7.50. 

According to the title page, this small volume covers all reported court decisions in- 
volving aircraft accidents. This comprehensive claim is justified. Such a short but still 
complete presentation was possible because aviation accident law, aside from the an- 
cient balloon cases, covers a short period of time. The earliest airplane accident case 
cited by Mr. Rhyne arose out of the crash of a homemade biplane at Mineola in 1911." 
The first decision on appeal was rendered on February 13, 1914. Our airplane accident 
law, therefore, covers a period of about thirty-four years. The great majority of the 
cases have been decided in the last twenty years. 

The text deals with a narrow branch of law which is slowly changing and growing. 
The development of aviation accident law has been slow because airplanes are not nu- 
merous. The scheduled airlines of the United States in both domestic and international 
service operate less than a thousand planes, and the total number of all planes in the 
United States, other than military, is less than 100,000. Mr. Rhyne has adequately 
covered all reported aviation accident cases with only 239 pages of actual text. The 
automobile, with a history of only about fifty years, has produced an enormous number 
of decisions by federal and state courts. Blashfield’s latest edition of the Cyclopedia of 
Automobile Law and Practice consists of nineteen large volumes with one volume of 
about a thousand pages devoted entirely to a table of cases. This disparity in the vol- 
ume of law is not surprising in view of the operation of more than thirty million auto- 
mobiles in the United States. 

The lawyer in charge of an aviation accident case will find Mr. Rhyne’s textbook 
very useful but he should not expect it to be complete. In the broad fields of the law of 
negligence and trespass there are well-established rules of law which have never been 
considered or applied in aviation accident cases merely because the issues have not 
come up under the facts of the limited number of cases which are reported. The author 
is fully aware of this, as is shown by his Introduction. 

For a long time controversy has existed regarding the proper rule of liability to be 
applied to the owner or operator of aircraft for injury to persons or damage to property 
on the ground. The question was the subject of a good deal of debate when the Ameri- 
can Law Institute was preparing its Restatement of the Law of Torts. It adopted the 
rule of liability irrespective of negligence. The Uniform State Law for Aeronautics, 
adopted by some twenty states, contains a similar rule of liability. 

Mr. Rhyne states: “Theories advanced by writers in the infant years of aviation 
that the owners and operators of airplanes should be absolutely liable for all injury to 


* Chief Justice, Oregon Supreme Court. 


* Ridgley v. Aetna Life Insurance Company, 160 App. Div. 719, 145 N.Y. Supp. 1075 
(1914), aff'd 217 N.Y. 720, 112 N.E. 1073 (1916). 


* Rest., Torts §§ 159 (g), 165 (1934). 
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persons or property on the ground were quickly discarded by the courts when actual 
cases came on for decision.” The author cites two cases‘ to support his conclusion but 
neither involved any claim whatever for injury to a person or damage to property on 
the ground. One was an action to recover for injuries to pilots and damages to planes 
arising out of a collision of planes in the air, and the other was an action to recover 
damages for the death of a passenger. These cases are relied upon by Mr. Rhyne be- 
cause, in a charge to the jury in the first case and in an opinion in the second case, the 
trial judge said that an airplane is not an inherently dangerous instrumentality. These 
statements did not put to rest the dispute regarding the proper rule of liability to 
govern ground injury or damage. Lawyers on the other side of the question still argue 
with some plausibility that a person on his own land should not be hit with an airplane 
and then be denied a recovery on the grounds that an airplane is not dangerous and no 
one has been negligent. Courts have applied the rule of liability irrespective of negli- 
gence on the theory of trespass, without relying upon a claim that an airplane is a dan- 
gerous instrument.s The issue is not settled except in the states where the law is clearly 
stated in statutes. Even impartial textwriters do not agree. Mr. Fixel says, “The rule 
seems to be perfectly clear that an aviator who descends upon land or structures on 
land, of another, whether negligent or not, must be held liable for any resulting damage 
which he thereby causes.”* Mr. Puffer views the question as an open one and is not cer- 
tain as to which rule is applicable in a state where the question is not controlled by 
statute.’? Mr. Rhyne’s conclusion at page 74 indicates that he disagrees with both of 
them. 

Most legal textbooks are devoted to specific branches of the law rather than to spe- 
cific things such as airplanes or automobiles. When an author undertakes to present all 
the law about an article in common use he finds that his book cuts across many differ- 
ent subjects of law and that it is difficult to know where to stop. Mr. Rhyne properly 
included in his book Chapters X and XI dealing with workmen’s compensation and in- 
surance applied to aviation accidents. On the same theory he might have covered the 
subjects of damages and conflict of laws as applied to aviation accidents. A chapter 
on the subject of damages would deal with such important questions as statutory limi- 
tations on amounts recoverable for death by wrongful act and the theories upon which 
damages are measured and distributed in death actions. A tabulation showing amounts 
recovered for death and injuries in particular cases would be useful. Some of the cases 
cited by Mr. Rhyne were brought in one state to recover damages for wrongful acts 
which occurred in another state, so that the courts had to determine the applicable law 
governing liability and damages. This useful text would be improved by chapters deal- 
ing with these subjects. 

Pau M. Gopenn* 

3P. 64. 

4 Herrick v. Curtiss Flying Service, Inc., 1932 U.S.Av. R. 110, 1 Avi. 369 (N.Y. Sup. Ct. 
Nassau Co., 1932); Fosbroke-Hobbes v. Airworks Ltd., 1938 U.S. Av. R. 194, 1 Avi. 663 
(K.B., 1936), cited by Mr. Rhyne at page 65. 

5 Rochester Gas & Electric Corporation v. Dunlop, 148 N.Y. Misc. 849, 266 N.Y. Supp. 
469 (1933), 1933 U.S.Av.R. 511, 1 Avi. 468. 

* Fixel, The Law of Aviation § 129 (1945). 

7 Puffer, Air Transportation 60-64 (1941). 

* Member of the Illinois Bar. 
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